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Plaintiffs and defendant-intervenors NTN Bearing Corporation
of America, NIN Kugell agerfabrik (Deutschland) GrbH (coll ectively
“NTN"), SKF USA Inc., SKF GwH (collectively “SKF"), FAG
Kugel fi scher Georg Schafer AG FAG Bearings Corporation
(collectively “FAG), and plaintiffs I NA Wal zI ager Schaeffl er oHG
and | NA Beari ng Conpany, Inc. (collectively “I NA") nove pursuant to
USCIT R 56.2 for judgnent upon the agency record challenging
vari ous aspects of the Departnment of Conmerce, International Trade
Adm nistration’s (“Commerce”) final determ nati on, entitled
Antifriction Bearings (Qther Than Tapered Roller Bearings) and
Parts Thereof From France, Gernmany, ltaly, Japan, Ronmania,
Si ngapore, Sweden and the United Kingdom Final Results of
Ant i dunping Duty Adm nistrative Reviews (“Final Results”), 62 Fed.
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Reg. 54,043 (Cct. 17, 1997), as anmended, Antifriction Bearings
(& her Than Tapered Roller Bearings) and Parts Thereof From France,
Germany, ltaly, Japan, Romania, Singapore[,] Sweden and the United
Ki ngdom Anended Final Results of Antidunping Duty Administrative
Revi ews, 62 Fed. Reg. 61,963 (Nov. 20, 1997). Defendant-intervenor
and plaintiff, The Torrington Conpany (“Torrington”), also noves
pursuant to USCIT R 56.2 for judgnment upon the agency record
chal l enging certain determ nations of Commerce’s Final Results.

Specifically, NIN contends that Commerce unlawfully: (1)
denied a price-based |evel of trade (“LOI”) adjustnment to nornal
value (“Nv’) for its constructed export price (“CEP’) sales; (2)
refused to calculate CEP profit on an LOT-specific basis; (3)
conducted a duty-absorption inquiry under 19 U S.C 8§ 1675(a)(4)
(1994) for the subject reviews of the applicable antidunping duty
orders covering antifriction bearings (“AFBs”) from Germany; (4)
determ ned that it applied a reasonabl e duty-absorpti on net hodol ogy
and that duty absorption had in fact occurred; and (5) denied a
downward adjustnment to NIN s reported United States indirect
selling expenses for inputed interests incurred in financing cash
deposits for antidunping duties.

SKF contends that Commerce unlawfully: (1) conducted a duty-
absorption inquiry under 19 U S.C. 8§ 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs
from Germany; (2) determned that it applied a reasonable duty-
absorption nethodology and that duty-absorption had in fact
occurred; and (3) cal cul ated constructed value (“Cv’) profit.

FAG contends that Conmmerce unlawfully: (1) calculated CV
profit; (2) failed to match United States sales to “simlar” hone-
mar ket sales prior to resorting to CV when all honme-market sal es of
i denti cal nerchandi se have been di sregarded; (3) conducted a duty-
absorption inquiry under 19 U S.C. 8§ 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs
from Germany; (4) determned that it applied a reasonable duty-
absorption nethodology and that duty absorption had in fact
occurred; and (5) treated certain direct selling expenses as
i ndirect selling expenses.

| NA contends that Commerce unlawfully: (1) refused to deduct
downward billing adjustnments on INA's honme-nmarket sales; (2)
failed to match United States sales to “simlar” home-nmarket sal es
prior to resorting to CV when all home-nmarket sales of identical
mer chandi se have been disregarded; (3) calculated CV profit; (4)
failed to exclude sales nade out of the ordinary course of trade
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fromthe hone-market database; (5) included its zero-priced United
States transactions in the margi n cal cul ations; (6) excluded zero-
pri ced hone-market sanple transactions but not hone-nmarket sanple
sales; (7) calcul ated a single weighted-average CEP profit rate for
each cl ass or kind of nerchandi se; (8) excluded amounts for inputed
credit and inventory carrying expenses in its calculation of total
expenses for the CEP profit ratio; and (9) conducted a duty-
absorption inquiry under 19 U S.C. 8§ 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs
from Ger many.

Torrington contends that Commerce unlawfully: (1) accepted
SKF' s hone- mar ket support rebates; (2) accepted SKF' s hone-mar ket
billing adjustnents; and (3) accepted FAG s hone- mar ket rebates.

Hel d: NTN's, SKF's, FAGs and INAs USCIT R 56.2 notions are
granted in part and denied in part. Torrington's USCIT R 56.2
notion is denied. This case is remanded to Cormerce to: (1) annu
all findings and concl usi ons nmade pursuant to the duty-absorption
inquiry conducted for the subject review in accordance with this
opinion; (2) attenpt to match United States sales to simlar hone-
mar ket sales before resorting to CV; (3) reconsider its
determ nation to deny a downward billing adjustnent to INA on its
home- mar ket sales; (4) clarify howit conplied with the statutory
framework of 19 U S.C. 88 1677e, 1677m (1994) for wusing facts
avai |l abl e and appl yi ng an adverse inference and if it determnes it
did not adhere to all of the statutory prerequisite conditions, to
give INA the opportunity to renedy or explain any deficiency
regarding its alleged sanple sales; and (5) include all expenses
included in “total United States expenses” in the cal cul ation of
“total expenses” for |NA

[NTN's, SKF's, FAGs and INA s USCIT R 56.2 notions are granted in
part and denied in part. Torrington’s USCIT R 56.2 notion is
deni ed. Case renmanded. ]

Dat ed: June 22, 2001

Barnes, Richardson & Colburn (Donald J. Unger, Kazunune V.
Kano and Christine H T. Yang) for NIN

St ept oe & Johnson LLP (Herbert C. Shelley and Alice A Kipel)
for SKF.

Gunfeld, Desiderio, Lebowitz & Silverman LLP (Max F
Schut zman, Andrew B. Schroth and Mark E. Pardo) for FAG
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Arent Fox Kintner Plotkin & Kahn, PLLC (Stephen L. G bson)for

I NA.

Stuart E. Schiffer, Acting Assistant Attorney Ceneral; David
M _Cohen, Director, Commercial Litigation Branch, Cvil Division,
United States Departnent of Justice (Velta A. Ml nbrencis,
Assistant Director); of counsel: Mark A Barnett, Patrick W.
Gal | agher, Rina Gol denberg and David R. Mason, Ofice of the Chief
Counsel for Inport Admnistration, United States Departnent of
Commer ce, for defendant.

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine,
Ceert De Prest and Lane S. Hurewitz) for Torrington.

OPI NI ON
TSQUCALAS, Seni or Judge: Plaintiffs and defendant -
i ntervenors NTN Beari ng Cor por ati on of Aneri ca, NTN

Kugel | agerfabri k (Deutschland) GrbH (col l ectively “NITN), SKF USA
Inc., SKF GrbH (col l ectively “SKF”), FAG Kugel fi scher Georg Schaf er
AG FAG Bearings Corporation (collectively “FAG), and plaintiffs
| NA Wal zI ager Schaeffler oHG and |INA Bearing Conpany, Inc.
(collectively “INA") nove pursuant to USCIT R 56.2 for judgnent
upon the agency record challenging various aspects of the
Departnent of Conmerce, International Trade Admnistration’s

(“Commrerce”) final determnation, entitled Antifriction Bearings

(O her Than Tapered Rol |l er Bearings) and Parts Thereof FromFrance,

Germany, ltaly, Japan, Ronmni a, Singapore, Sweden and the United

Kingdom Final Results of Antidunping Duty Adm nistrative Reviews

(“Final Results”), 62 Fed. Reg. 54,043 (CQct. 17, 1997), as anended,

Antifriction Bearings (Other Than Tapered Roller Bearings) and
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Parts Thereof From France, Germany, ltaly, Japan, Romani a,

Si ngapore[,] Sweden and the United Kingdom Anended Final Results

of Antidunping Duty Administrative Reviews, 62 Fed. Reg. 61, 963

(Nov. 20, 1997). Def endant -i ntervenor and plaintiff, The
Torrington Conpany (“Torrington”), also noves pursuant to USCIT R
56.2 for judgnment wupon the agency record challenging certain

determi nations of Commerce’s Final Results.

Specifically, NTN contends that Commerce unlawfully: (1)
denied a price-based level of trade (“LOI”) adjustnent to nornal
value (“Nv’) for its constructed export price (“CEP’) sales; (2)
refused to calculate CEP profit on an LOT-specific basis; (3)
conducted a duty-absorption inquiry under 19 U S.C. 8§ 1675(a)(4)
(1994) for the subject reviews of the applicable antidunping duty
orders covering antifriction bearings (“AFBs”) from Gernmany; (4)
determ ned that it applied a reasonabl e duty-absorption net hodol ogy
and that duty absorption had in fact occurred; and (5) denied a
downward adjustnment to NINs reported United States indirect
selling expenses for inputed interests incurred in financing cash

deposits for antidunping duties.

SKF contends that Commerce unlawfully: (1) conducted a duty-
absorption inquiry under 19 U S. C. § 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs

from Germany; (2) determned that it applied a reasonable duty-
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absorption nethodology and that duty absorption had in fact

occurred; and (3) cal cul ated constructed value (“CVv’) profit.

FAG contends that Conmmerce unlawfully: (1) calculated CV
profit; (2) failed to match United States sales to “simlar” hone-
mar ket sales prior toresorting to CV when all hone-narket sal es of
i dentical nerchandi se have been di sregarded; (3) conducted a duty-
absorption inquiry under 19 U S.C. 8§ 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs
from Germany; (4) determned that it applied a reasonable duty-
absorption nethodology and that duty absorption had in fact
occurred; and (5) treated certain direct selling expenses as

i ndirect selling expenses.

| NA contends that Comrerce unlawfully: (1) refused to deduct
downward billing adjustnments on INA's home-narket sales; (2)
failed to match United States sales to “simlar” hone-nmarket sal es
prior to resorting to CV when all home-nmarket sales of identical
nmer chandi se have been disregarded; (3) calculated CV profit; (4)
failed to exclude sales nade out of the ordinary course of trade
fromthe hone-market database; (5) included its zero-priced United
States transactions in the margi n cal cul ations; (6) excluded zero-
pri ced hone-market sanple transactions but not hone-nmarket sanple
sales; (7) cal cul ated a single wei ghted-average CEP profit rate for

each cl ass or kind of nerchandi se; (8) excluded amounts for inputed
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credit and inventory carrying expenses in its calculation of total
expenses for the CEP profit ratio; and (9) conducted a duty-
absorption inquiry under 19 U S. C. 8§ 1675(a)(4) for the subject
reviews of the applicable antidunping duty orders covering AFBs

from Ger many.

Torrington contends that Commerce unlawfully: (1) accepted
SKF’' s hone- mar ket support rebates; (2) accepted SKF' s hone- mar ket

billing adjustnents; and (3) accepted FAG s honme- market rebates.

BACKGROUND
This case concerns the seventh adm nistrative review of the
antidunping duty order on AFBs from Germany for the period of
review (“POR’) covering May 1, 1995 through April 30, 1996. On
June 10, 1997, Conmerce published the prelimnary results of the

seventh review See Antifriction Bearings (Oher Than Tapered

Roll er Bearings) and Parts Thereof From France, Germany, ltaly,

Japan, Romani a, Si ngapor e, Sweden and the United Kingdom

Prelimnary Results of Antidunping Duty Adnm nistrative Revi ews and

Partial Termnation of Admnistrative Reviews (“Prelimnary

Results”), 62 Fed. Reg. 31, 566. Commer ce published the Final
Results on Cctober 17, 1997, see 62 Fed. Reg. at 54,043, and the

Anmended Final Results on Novenber 20, 1997, see 62 Fed. Reg. at

61, 963.
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Since the adm nistrative review at issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunpi ng statute as
anended by the Uruguay Round Agreenents Act (“URAA’), Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective January 1, 1995). See

Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gr.

1995) (citing URAA 8§ 291(a)(2), (b) (noting effective date of URAA

anmendnents)).

JURI SDI CT1 ON
The Court has jurisdiction over this matter pursuant to 19

U S.C. 8§ 1516a(a) (1994) and 28 U.S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW
In reviewing a chall enge to Commerce’s final determnation in
an antidunping admnistrative review, the Court wll wuphold
Commerce’s determ nation unless it is “unsupported by substanti al
evi dence on the record, or otherwi se not in accordance with [aw”

19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NIN Bearing Corp. of Am

V. United States, 24 AT ___, _ , 104 F. Supp. 2d 110, 115-16

(2000) (detailing Court’s standard of review for antidunping

pr oceedi ngs).
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DI SCUSSI ON

Denial of a Price-based LOT Adjustnment to NV (NTN)

NTN cont ends t hat Commerce i nproperly deni ed a price-based LOT
adj ustnment for CEP sales made in the United States market at an LOT
different fromthe honme-market sales.? See NTN' s Mem Supp. Mot.
J. Agency R (“NTN's Mem”) at 7. In particular, NIN argues, inter
alia, that Commerce incorrectly determined NTN s CEP LOT because
the agency failed to use the sale to the first wunaffiliated
purchaser in the United States to determine NTN s CEP LOT. See id.
NTN requests that the Court remand the LOT issue to Commerce to
grant NTN a price-based LOT adjustnment for its CEP sales. See id.

at 9.

Commerce, in turn, argues that it properly determ ned the LOT
for NTN s CEP sales after deducting expenses and profit fromthe
price to the first unaffiliated purchaser in the United States
pursuant to 8 1677a(d) because 8 1677b(a)(7)(A), which provides for
an LOT adjustnent, requires Commerce to conpare CEP, not the
“unadj usted” starting price of CEP, with NV. See Def.’s Mem in
Partial Qop’'nto Pls.” Mts. J. Agency R (“Def.’s Mem"”) at 92-93.

Commerce notes CEP is defined in 8 1677a(b) as the price at which

! For a conplete discussion of background information and the
statutory provisions at issue, the reader is referred to this
Court’s decision in NIN Bearing Corp. of Am, 24 CIT at ___, 104
F. Supp. 2d at 125-128.
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t he subj ect nerchandise is first sold (or agreed to be sold) in the
United States as “adjusted” under 8§ 1677a(d). See id. at 93.
According to Conmerce, the adjusted CEP price is to be conpared to
prices in the hone narket based on the same LOT whenever it is
practicable; when it is not practicable and the LOT difference
affects price conparability, Comrerce nmakes an LOT adjustnent. See
id. at 94. Commerce makes a CEP of fset when Commerce is not able
to quantify price differences between the CEP LOT and the LOT of
the conparison sales, and if NV is established at a nore advanced
state of distribution than the CEP LOT. See id. |If the CEP price
is not adjusted before it is conpared under the approach advocat ed
by NTN, “there will always be substantial deductions from the
resale prices in the United States (because they are nandatory),”
but they “will be conpared to resale prices in the honme market from
which virtually [there will] never be any equival ent deductions,”
thus creating a substantial inbalance and a skewed conparison

between NV and CEP. 1d. at 95 (enphasis in the original).

Comrerce clains that it properly denied an LOT adj ustnent for
NTN s CEP sal es because NTN failed to establish its entitlenent to
an LOT adjustnent. Comrerce was unable to calculate an LOT
adj ust rent because “NTN di d not have a | evel of trade equivalent to
the CEP | evel of trade in the honme market,” naking it i npossible to

quantify the difference in price between the CEP LOT and t he hone-
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mar ket LOT. ld. at 104-05. Commerce maintains that the Court
should wuphold its refusal to grant to NTN an LOT adjustnent. See

id. at 105.

Torrington generally agrees wth Commerce’s positions,
enphasizing that: (1) Comrerce correctly nmade § 1677a(d)
adjustnents to the starting price of CEP prior to determ ning an
LOT for NTN s CEP sales; and (2) properly denied an LOT adj ust nent
for NTN s CEP sal es. See Torrington’s Resp. to Pls.” Mdts. J.
Agency R (“Torrington’s Resp.”) at 32. Accordingly, Torrington
contends that this Court should not disturb Commerce’ s reasonabl e

interpretation of the statute as applied to the record evidence.

In Mcron Tech., Inc. v. United States, 243 F.3d 1301 (Fed.

Cir. 2001), the Court of Appeals for the Federal Circuit ("CAFC)
held that the plain text of the antidunping statute and the

Statenent of Administrative Action (“SAA’)? require Comerce to

2 The Statenment of Administrative Action (“SAA’) represents
“an authoritative expression by the Adm nistration concerning its
views regarding the interpretation and application of the U uguay
Round agreenments.” H R Doc. 103-316, at 656 (1994), reprinted in
1994 U.S.C. C A N 4040. “I't is the expectation of the Congress
t hat future Admnistrations wll observe and apply the
interpretations and conmtnents set out in this Statenent.” 1d.
see also 19 US C 8§ 3512(d) (1994) ("The statenent of
adm nistrative action approved by the Congress . . . shall be
regarded as an authoritative expression by the United States
concerning the interpretation and application of the Uruguay Round
Agreenents and this Act in any judicial proceeding in which a
guestion arises concerning such interpretation or application.”).
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deduct the expenses enunerated under § 1677a(d) before nmaking the
LOT conparison.® The court exam ned 81677b(a)(1)(B)(i), which
provides that Commerce nust establish NV “to the extent
practicable, at the sane level of trade as the export price or
[CEP],” and § 1677a(b), which defines CEP as “the price at which
t he subj ect nerchandise is first sold (or agreed to be sold) in the

United States . . . as adjusted under subsections (c) and (d) of

this section.” (Enphasis supplied). The court concluded that

“[r]ead together, these two provisions show that Conmerce is
required to deduct the subsection (d) expenses fromthe starting
price in the United States before making the level of trade

conparison.” Mcron Tech., Inc., 243 F.3d at 1315. The court

further stated that this conclusion is nandated by the SAA which

states that to the extent practicable, [Commerce shoul d]
establish [ NV] based on hone[-]market (or third[-]country) sal es at
the same |level of trade as the constructed export price or the

starting price for the export price.”” 1d. (citing SAA at 829).

Thus, the Court finds that Conmerce properly made 8 1677a(d)
adjustnments to NTN' s starting price in order to arrive at CEP and

make its LOT determ nation. The Court also finds that Comerce’s

3 The CAFC s decision effectively overturned the Court of
International Trade's determnation with respect to this issue in
Borden, Inc. v. United States, 22 CT 233, 4 F. Supp. 2d 1221
(1998), rev'd 2001 W 312232 (Fed. Cr. Mar. 12, 2001), a case
di scussed by the parties in the instant matter.
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deci sion to deny NTN an LOT adj ustnent is supported by substanti al
evi dence. Section 1677b(a)(7)(A) permts Commerce to nake an LOT
adjustnment “if the difference in level of trade . . . involves the
performance of different selling activities[] and . . . s
denonstrated to affect price conparability, based on a pattern of
consistent price differences between sales at different |evels of
trade in the country in which normal value is determined.” Wth
respect to CEP sales, Commerce found that the same LOT as that of
the CEP for nerchandise under review did not exist for any
respondent in the home market; therefore, Comrerce was unable to
“determ ne whether there was a pattern of consistent price
di fferences between the [LOTs] based on respondent’s [home- nmarket ]

sal es of nerchandi se under review"” See Final Results, 62 Fed

Reg. at 54, 056.

Commerce | ooked to alternative nethods for calculating LOT
adjustnents in accordance wwth the SAA. See id. In particular,
Commerce noted that the SAA states:

“if information on the sane product and conpany is not
avai l able, the [LOI] adjustnment may also be based on
sales of other products by the sane conpany. In the
absence of any sales, including those in recent tine
periods, to different |evels of trade by the exporter or
producer under investigation, Comerce may further
consider the selling expenses of other producers in the
foreign market for the same product or other products.”

Id. (quoting SAA at 830). Conmerce did not have the information

t hat woul d have supported the use of these alternative nethods. See
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id. Consequently, with respect to CEP sales which Commerce was
unable to quantify an LOT adjustnent, it granted a CEP offset to
respondents, including NTN, where the hone-market sales were at a
nore advanced LOT than the sales to the United States, in
accordance with 19 U S. C. § 1677b(a)(7)(B) (1994). See id. In
sum Commerce acted well within the directive of the statute in
denying the LOT adjustnent and granting a CEP offset instead. See

19 U.S.C. § 1677b(a)(7).

1. Constructed Export Price Calculation Wthout Regard to LOT
(NTN)

NTN cont ends that Commerce erred by refusing to cal cul ate CEP
profit on LOT-specific basis.* See NTNs Mem at 9. Highlighting
the “narrowest category of mer chandi se” | anguage  of 8§
1677a(f)(2)(C (ii) and (iii), NIN again argues that there is a
clear statutory preference that profit be calculated on the
narrowest possible basis. See id. at 10. Mor eover, NTN cl ai ns
that since CV profit is calculated by LOT and matching is by LOT,
CEP profit should be calculated to account for differences in LOT.
See id. NTN asserts that the nere fact that a calculation is
difficult is not a valid reason to sacrifice accuracy. See id. at

11. NTN further asserts that Commerce’s speculation that an

4 For a discussion of background and the rel evant statutory
provisions, the reader is referred to this Court’s decision in NIN
Bearing Corp. of Am, 24 CT at __ , 104 F. Supp. 2d at 133-34.
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adj ustment is susceptible to mani pul ati on provi des no grounds for
rejecting an adjustnment. See id. at 12. NIN, therefore, requests
that the Court remand the i ssue to Cormerce to cal culate CEP profit

on an LOT-specific basis.

Commerce responds that it properly determned CEP profit
w thout regard to LOT. See Def.’s Mem at 105. Commrerce notes,

inter alia, that 8 1677a(f) does not refer to LOI, that is, the

statute does not require that CEP profit be cal cul ated on an LOT-
speci fic basis. See id. at 107. In addition, Conmerce asserts
that even assuming that a narrower basis for the CEP-profit
calculation is warranted in sonme circunstances, NIN has not
provi ded any factual support for such a deviation from Commerce’s
standard net hodol ogy for calculating CEP profit. See id. at 109.
Torrington general ly agrees with Commerce’s CEP-profit cal cul ati on.

See Torrington's Resp. at 32.

Section 1677a(f), as Commerce correctly notes, does not nake
any reference to LOT. Accordingly, the Court’s duty under Chevron

US A 1Inc. v. Natural Res. Def. Council, Inc. (“Chevron”), 467

US 837 (1984) is to review the reasonabl eness of Comrerce’s

statutory interpretation. See IPSCO_ Inc. v. United States, 965

F.2d 1056, 1061 (Fed. Cr. 1992) (quoting Chevron, 467 U S. at

844) .



Consol . Court No. 97-10-01800 Page 16

This Court upheld Comrerce’s refusal to calculate CEP on an

LOT-specific basis in NIN Bearing Corp. of Am, 24 C T at __ , 104
F. Supp. 2d at 133-35, finding it to be reasonable and in
accordance with |aw The Court exam ned the |anguage of the
statute and concluded that the statute clearly contenpl ates that,
in general, the “narrowest category” will include the class or kind
of nmerchandise that is within the scope of an investigation or
revi ew. The Court based its conclusion on its exam nation of

subsections (ii) and (iii) of 8§ 1677a(f)(C)’'s “total expense”

definition. Bot h subsections refer to “expenses incurred with
respect to the narrowest category of nerchandise . . . which
i ncl udes the subject merchandi se.” The term*®subject nerchandi se”

is defined as “the class or kind of nerchandise that is within the
scope of an investigation, a review, a suspension agreenent, an
order under this subtitle or section 1303 of this title, or a
finding under the Antidunping Act, 1921.” 19 U S.C. § 1677(25)

(1994) .

Accordingly, as in NIN Bearing Corp. of Am, the Court finds

that Commerce reasonably interpreted 8 1677a(f) in refusing to
apply a narrower subcategory of nerchandi se such as one based on
LOT. The Court, noreover, agrees with Commerce’s concl usion that
a “subdivision of the CEP-profit calculation would be nore

susceptible to mani pul ation,” a result that Congress specifically
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war ned Commerce to prevent. Final Results, 62 Fed. Reg. at 54, 072.

Finally, even if the Court were to assunme that a narrower basis for
cal cul ating CEP profit would be justified under some circunst ances,
the Court agrees with Conmerce that NTN fail ed to provi de adequate
factual support of how the CEP-profit cal culation was di storted by

Commerce’ s standard net hodol ogy.

[11. Duty-absorption Inquiry (NTN, SKF, FAG | NA)

A. Background

Title 19, United States Code, 8§ 1675(a)(4) provides that
during an adm nistrative reviewinitiated two or four years after
the “publication” of an antidunping duty order, Comerce, if
requested by a donestic interested party, “shall determ ne whet her
anti dunping duties have been absorbed by a foreign producer or
exporter subject to the order if the subject merchandise is soldin
the United States through an inporter who is affiliated with such
forei gn producer or exporter.” Section 1675(a)(4) further provides
that Commerce shall notify the International Trade Comm ssion
(“1'TC) of its findings regardi ng such duty absorption for the I TC
to consider in conducting a five-year (“sunset”) review under 19
U S C 8 1675(c), and the ITCw || take such findings into account
in determining whether material injury is likely to continue or
recur if an order were revoked under 8 1675(c). See 19 U.S.C. 8§

1675a(a) (1) (D) (1994).
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On May 31, 1996 and July 9, 1996, Torrington requested that
Commer ce conduct a duty-absorption inquiry pursuant to 8 1675(a)(4)
Wi th respect to various respondents, including NIN, SKF, FAG and
I NA, to ascertain whether antidunping duties had been absorbed

during the seventh POR. See Final Results, 62 Fed. Reg. at 54, 075.

In the Final Results, Commerce found that duty absorption had

occurred for the POR See id. at 54,044. |In asserting authority
to conduct a duty-absorption inquiry under 8§ 1675(a)(4), Conmerce
first explained that for “transition orders,” as defined in 19
US C 8 1675(c)(6)(C (that is, antidunping duty orders, inter

alia, deened issued on January 1, 1995), regulation 19 CF. R 8§

351.213(j) provides that Conmmerce “w il make a duty-absorption
determ nation, if requested, for any admnistrative review
initiated in 1996 or 1998.” 1d. at 54,074. Comrerce concl uded

that: (1) because the antidunping duty order on the AFBs in this
case has been in effect since 1989, the order is a transition order
pursuant to 8 1675(c)(6)(C; and (2) since this review was
initiated in 1996 and a request was nade, Conmmerce had the
authority to make a duty-absorption inquiry for the seventh POR

See id. at 54, 075.

B. Contentions of the Parties

NTN, SKF, FAG and I NA contend that Commerce | acked authority
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under 8§ 1675(a)(4) to conduct a duty-absorption inquiry for the
seventh POR of the outstanding 1989 antidunping duty orders. See
NTN's Mem at 12; SKF's Br. Supp. Mdt. J. Agency R (“SKF's Br.")
at 9; FAGs Br. Supp. Mot. J. Agency R (“FAG s Br.”) at 12; INA' s
Br. Supp. Mt. J. Agency R (“INA's Br.”) at 46. In the
alternative, the parties assert that even i f Conmerce possessed t he
authority to conduct such an inquiry, Conmerce’s nethodol ogy for
determ ning duty absorption was contrary to | aw and, accordingly,
the case should be remanded to Commerce to reconsider its
met hodol ogy. See NTINs Mem at 17; SKF's Br. at 16; FAG s Br. at

15.

Comrerce argues that it: (1) properly construed subsections
(a)(4) and (c) of 8§ 1675 as authorizing it to nmake a duty-
absorption inquiry for antidunping duty orders that were i ssued and
publ i shed prior to January 1, 1995; and (2) devised and applied a
reasonabl e nmet hodol ogy for determ ni ng duty absorption. See Def.’s
Mem at 31-47. Torrington generally agrees wth Commerce’s

contentions. See Torrington's Resp. at 8-14.

C. Anal ysi s

In SKF USA Inc. v. United States, 24 T ___, 94 F. Supp. 2d

1351 (2000), this Court determ ned that Conmerce | acked statutory

authority under 8§ 1675(a)(4) to conduct a duty-absorption inquiry
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for antidunping duty orders issued prior to the January 1, 1995
effective date of the URAA See id. at __ , 94 F. Supp. 2d at
1357-59. The Court noted that Congress expressly prescribed inthe
URAA that 8§ 1675(a)(4) “nust be applied prospectively on or after
January 1, 1995 for 19 U. S.C. 8 1675 reviews.” |1d. at __ , 94 F.

Supp. 2d at 1359 (citing § 291 of the URAA).

Because Commerce’s duty-absorption inquiry, its methodol ogy
and the parties’ argunents are practically identical to those

presented in SKF USA Inc., the Court adheres to its reasoning in

SKFE _USA 1nc. The statutory schene clearly provides that the

i nquiry must occur in the second or fourth adm nistrative review
after the publication of the antidunping duty order, not in any
ot her review, and upon the request of a donestic interested party.
Accordingly, the Court finds that Commerce did not have statutory
authority to undertake a duty-absorption investigation for the
antidunping duty orders in dispute here. The Court remands this
case to Commerce wth instructions to annul all findings and
concl usi ons made pursuant to the duty-absorption i nquiry conducted

for the subject review in accordance with this opinion
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IV. Denial of an Adjustnment to United States Indirect Selling
Expenses for Interest Allegedly Incurred in Financing Cash
Deposits for Antidunping Duties (NTN)

A Backgr ound

During the review, NTN clainmed a downward adjustnment to its
reported United States indirect selling expenses for inputed
i nterest expenses allegedly incurred in financing cash deposits for

anti dunpi ng duti es. See Final Results, 62 Fed. Reg. at 54, 078.

Comrer ce deni ed t he adj ust nent and determ ned t hat such an i nterest
of fset to NTN s indirect selling expenses is i nappropriate, whet her
based on actual interest expenses or an inputed anount allegedly
associated with financing cash deposits. See id. at 54,079.
Commerce thereby deducted the entire amount of NIN s reported
indirect selling expenses, including all interest, fromthe CEP.

See i d.

Commerce noted that 19 U . S.C. § 1677a(d) (1), which provides
for the deduction of certain selling expenses from CEP that were
“incurred by or for the account of the producer or exporter, or the
affiliated seller in the United States, in selling the subject
mer chandi se,” does not precisely define what constitutes a selling
expense; instead, Congress has given Comerce discretionary
authority to determ ne what such an expense enconpasses. Commer ce
acknow edged that in past reviews of the applicable antidunping

duty orders, it determned that interest expenses incurred in
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financing antidunping duty cash deposits were not considered
sel |l ing expenses and t hereby al |l owed an offsetting, financing-cost
adjustnment to United States indirect selling expenses, “mainly to
account for the opportunity cost associated with nmaking a deposit
(i.e., the cost of having noney unavail able for a period of tine).”

Prelimnary Results, 62 Fed. Reg. at 31,569; see Final Results, 62

Fed. Reg. at 54,079. For this review, however, Commerce
reconsidered its position and concluded that this offsetting

financi ng-cost adjustnent is inappropriate. See Final Results, 62

Fed. Reg. at 54, 079.

Commerce found that while under the statute it may allow a
[imted exenption from deductions from United States price for
antidunping duty cash deposits and legal fees associated wth
participation in an antidunping case, it found no basis for
extending this exenption to interest expenses allegedly incurred in
financing the cash deposits. See id. The agency reasoned that
there is a distinction “between business expenses that arise from
econom c activities in the United States and busi ness expenses t hat
are direct, inevitable consequences of the dunping order.” Id.
Commerce determ ned that while cash deposits and |egal fees are
incurred solely as a result of the existence of an antidunping
order, “[f]inancial expenses allegedly associated wth cash

deposits are not a direct, inevitable consequence of an anti dunpi ng
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order.” 1d. In particular, Commerce explained that although it
may be true that sonme inporters sonmetines incur a cost if they
borrow noney in order to pay for cash deposits of antidunping

duties, it is a fundanental principle that:

‘money is fungible. If an inporter acquires a loan to
cover one operating cost, that may sinply nmean that it
will not be necessary to borrow noney to cover a
di fferent operating cost.’ Conpanies nmay choose to neet

obligations for cash deposits in a variety of ways that
rely on existing capital resources or that require
raising new resources through debt or equity. For
exanpl e, conpani es may choose to pay deposits by using
cash on hand, obtaining | oans, increasing sal es revenues,
or raising capital through the sale of equity shares. In
fact, conpanies face these choices every day regarding
all their expenses and financial obligations. There is
not hi ng i nevi t abl e about a conpany having to fi nance cash
deposits and there is no way for [Cormerce] to trace the
notivation or use of such funds even if it were.

Id. (quoting Prelimnary Results, 62 Fed. Reg. at 31,569).

Commerce also noted that “the cal culation of the dunping margins
shoul d not vary dependi ng on whet her a party has funds avail able to
pay cash deposits or requires additional funds in the form of

loans.” Prelimnary Results, 62 Fed. Reg. at 31, 5609.

Moreover, Commerce determned that it should not inpute an
anmount for any interest costs that wuld theoretically be
associated with financing actual cash deposits of antidunping

duti es. See Final Results, 62 Fed. Reg. at 54, 079. Comrer ce

reasoned that “there is no real opportunity cost associated with

payi ng cash deposits when the paying of such deposits is a
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precondition for doing business in the United States.
Conpani es cannot choose not to pay cash deposits if they want to
import nor can they dictate the terns, conditions, or timng of

such paynents.” Id.

B. Contentions of the Parties

NTN clains that Commerce’s rationale for denying NIN s
adj ustnent for interest expenses is fl awed because irrespective of
how a conpany opts to finance the cash deposits for antidunping
duties, the anmount of cash deposited will have to be nade up by
financing something else, a result that is a direct inevitable
consequence of the antidunping duty order. See NITN s Mem at 22.
NTN al so asserts that if Commerce were to allow the interest
expenses from cash deposits from prior reviews to affect the
dunping margin calculations of present reviews, a never-ending
cycle would follow that would prevent Commerce from ever revoking

the anti dunping duty order. See id. at 23.

NTN al so asserts that Federal -Mbqul Corp. v. United States, 20

Cl T 1438, 1440-41, 950 F. Supp. 1179, 1182-83 (1996), clearly
refutes Commerce’s decision to deny NINs interest-expense
adjustnment. See id. at 24. |In particular, NITN notes the court in

Federal - Mogul found that there was no support for a donestic

party’s assertion that any expense related to antidunping
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proceedings is automatically a selling expense related to the sale

of the subject merchandise.”” [d. (quoting Federal - Mogul Corp., 20

CIT at 1440-41, 950 F. Supp. at 1183).

Commerce argues that its decision to deny the offset was
wthin its discretion. See Def.’s Mem at 112. Commerce al so
argues that it may change its methodology if it presents a
reasonabl e basis for departing fromits previous practice. See id.
Further, Commerce contends that the interest expenses allegedly
incurred with financing anti dunpi ng duty cash deposits are ordi nary
i nterest expenses and, therefore, not deductible fromUnited States

indirect selling expenses. See id. at 113-14.

Torrington asserts that Commerce reasonably deni ed t he of f set,
because allowing United States selling expenses to be reduced in
the manner clained by NTN encourages dunping. See Torrington's
Resp. at 19. Specifically, Torrington argues that the nore a
conpany dunps its nmerchandise in the United States, the alleged
i nterest expenses on antidunping duty cash deposits will becone
greater. See id. at 19. Torrington contends that as the interest
expense beconmes greater, so does the offset toits reported United
States indirect selling expenses and, indeed, if the offset becones
sufficiently | arge, dunping margi ns coul d di sappear over tinme. See
id. Torrington also argues that there is no evidence that NIN

actually obtained |oans for the purpose of posting cash deposits
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and, therefore, there is no factual basis for the adjustnent. See

id.

C. Anal ysi s
Al though NTN correctly points out that interest expenses
incurred on financing antidunping cash deposits are not “selling

expenses,” see Federal - Mogul Corp., 20 CIT at 1140-41, 950 F. Supp.

at 1183, the Court disagrees that Commerce is prohibited from
altering its nethodol ogy of making adjustnents to United States
indirect selling expenses. This Court has noted that *“Commerce
may, in certain circunstances, reasonably change its nethodol ogy

fromreviewto review” Tinken Co. v. United States, 21 CI T 1313,

1332, 989 F. Supp. 234, 250 (1997), vacated in part on other
grounds, 1 F. Supp. 2d 1390, 1393 (1998) (allowing Commerce to
alter its nmethodology with respect to interest expenses incurred

for financing cash deposits).

Consequently, since 19 U S . C. § 1677a(d) does not provide
cl ear guidance with respect to the adjustnent, the issue for the
Court is whether Commerce’s interpretation of the statute was
reasonable. The Court finds that Comrerce reasonably interpreted
the statute by concluding that financing expenses incurred on
ant i dunpi ng duty cash deposits are not an i nevitabl e consequence of

the antidunping duty order and that, with respect to inputed
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interest costs, there is no real opportunity cost associated with
cash deposits when the paying of such deposits is a precondition
for doing business in the United States. Further, the Court finds
that NTIN failed to provide any evidence on record that supported
its claimthat it actually or approximately incurred the alleged
i nterest expenses on antidunping duty cash deposits. Commer ce
acted rationally in denying NINs «clainmed interest-expense

adj ust mrent and, therefore, Commerce’ s determ nation is sustained.

V. Profit Calculation for CV (SKF, FAG |NA)

Commerce applied the “preferred” nmethod for calculating CV
cost pursuant to 19 U.S.C. 8§ 1677b(e)(2)(A), calculating an actual
profit ratio for FAG SKF and INA. See Def.’s Mem at 17 (citing

Final Results, 62 Fed. Reg. at 54,063. First, Conmmerce subtracted

costs and expenses fromthe home-nmarket price in order to cal cul ate
the profit for each sale of the foreign |ike product in the
ordi nary course of trade. Conmmerce then aggregated the profit for
all sales at the same LOT and divided this profit by the exporter’s
or producer’s aggregate cost totals for the sanme sales. See Def.’s

Mem at 17-18 (citing Prelimnary Results, 62 Fed. Reg. at 31,571).

A Contentions of the Parties
FAG cont ends t hat Commerce acted contrary to the pl ai n neani ng

of 19 U S.C. 8 1677b(e)(2)(A) in calculating CV profit on an
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aggregated “class or kind” basis while disregarding sal es outside
the ordinary course of trade. See FAGs Br. at 5-10. FAG
mai ntains that the statute permts Comrerce to use an aggregated
CV-profit calculation only if no bel owcost sales are disregarded
in the calculation. See id. at 10-11. SKF and |INA make simlar

argunents. See SKF's Br. at 38-57; INA's Br. at 15-28.

Comrerce nmaintains that it applied areasonable interpretation
of 8 1677b(e)(2)(A) and properly based CV profit on aggregate
profit data of all foreign |like products under consideration for NV
whi |l e disregardi ng bel owcost sales. See Def.’s Mem at 12-29
Torrington generally agrees with Commerce. See Torrington’s Resp.

at 23-25.

B. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 C T ___, 83 F. Supp.

2d 1322 (1999), this Court held, inter alia, that Comrerce’s CV-

profit nethodol ogy, which consists of using the aggregate data of
all foreign |ike products under consideration for NV, is consistent
with the antidunping statute. Since FAGs, SKFs and INA's
argunent s and the nmet hodol ogy at issue in this case are practically

i dentical to those presented in RHP Bearings, the Court adheres to

its reasoning in RHP Bearings and, therefore, finds Comrerce’s CV-

profit methodology to be in accordance with |aw. Furt her nor e,
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since the nethodology in 8 1677b(e)(2)(A) explicitly requires that
only sales “in the ordinary course of trade” be included in the
calculation, and belowcost sales that were disregarded in
determ ning NV are not part of the “ordinary course of trade,” the
excl usion of bel owcost sales was appropriate. See 19 U S. C. 88

1677(15), 1677b(b)(1).

VI. Mtching United States Sales to “Simlar” Hone-Mrket Sales
Prior to Resorting to CV (FAG | NA

FAG and INA rmaintain that Commerce erred in resorting to CV
wi thout first attenpting to match United States sal es-—export price
(“EP") or CEP sales--to “simlar” home-market sales in instances
where all hone-market sales of identical nerchandi se have been
di sregarded because they were out of the ordinary course of trade.
See FAG s Br. at 12; INA's Br. at 13-15. FAG and I NA nai ntain that
a remand i s necessary to bring Conmerce’s practiceinline with the

CAFC s decision in Cenex, S.A v. United States, 133 F. 3d 897, 904

(Fed. Cir. 1998). Comrerce agrees with FAG and INA. See Def.’s

Mem at 30.

The Court agrees with the parties. 1In Cenex, S.A. , the CAFC

reversed Commerce’s practice of matching a United States sale to CV
when the identical or nost simlar hone-market nodel failed the
cost test. See 133 F.3d at 904. The CAFC stated that “[t] he plain

| anguage of the statute requires Commerce to base foreign market
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val ue [ (now NV)] on nonidentical but simlar nmerchandise [(foreign
i ke product under post-URAA law)] . . . rather than [CV] when
sal es of identical merchandi se have been found to be outside the

ordi nary course of trade.” Cenex, S.A., 133 F.3d at 904. 1In |ight

of the CAFC s decision in Cenex, S.A, this matter is remanded so

that Comrerce can first attenpt to match United States sales to

sim lar hone-market sal es before resorting to CV

VII. Treatment of Certain Selling Expenses as Indirect Selling
Expenses (FAQ

A Backgr ound

FAG reported certain credits that it has issued to unrel ated
di stributors as conpensation for instances when FAG did not have
the requested bearing in stock and was able to buy it from the

distributor at a preferential price. See FAGs Br. at 19.

Commerce treated the credits as indirect selling expenses.
Comrerce explained that it treated them as indirect because *FAG
di d not denonstrate that thereis a direct tie between its sales to
the distributor and the distributor’s sale that generates the

paynment.” Final Results, 62 Fed. Reg. at 54, 055.

B. Contentions of the Parties

FAG argues that the credit woul d not have been granted had FAG
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not requested the distributor make a transaction. See FAG s Br. at
19. FAG maintains that the link between the credit and the
distributor’s sale establishes the direct nature of the expense.
See id. FAGclains that “the distributor would not have received
the granted credit but for its original purchase of the bearing
from FAG and, therefore, the expenses can be properly classified
as direct and all ocated on a custoner-specific basis. [d. at 19-20

(citing SAA at 823-24).

Comrerce replies that because the “expenses related to the
sales of distributors to a third party” rather than “to FAG s
direct sales to the distributors,” Commerce classified them as
indirect selling expenses. Def.’s Mem at 49. Commerce argues that
the credit expenses “are conpletely unrelated to FAG s sales toits
distributor” and that “FAGis essentially rewarding its distributor
for providing a service because the credits are issued only when
FAG cannot neet a certain request.” [d. at 50. Conmmerce naintains
t hat because the credit bears no direct relationship to the sales
under review, that is, tothe sales by FAGto its distributors, the
expense was properly treated as indirect. See id. Torri ngton
supports Conmerce’s treatnment of the expense. See Torrington's

Resp. at 16-17.

C. Anal ysi s
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Commerce is required to grant an adjustment to NV for the
differences in circunstances of sale (“C0S"). See 19 U S.C. 8
1677b(a) (6) (O (iii). The COS adj ust ment enconpasses direct selling
expenses, which are defined as expenses that “result from and bear
a direct relationship to, the particular sale in question.” 19
C.F.R 8§ 351.410(b) and (c). FAGreported the credit expenses at

i ssue as part of the COS adjustnent.

Comrer ce i ssued a suppl enental questionnaire to FAG asking it
to provide evidence of the direct relationship between the sales
for which the expense occurred and the sales of the distributors to

the distributors’ custoners. See Final Results, 62 Fed. Reg. at

54,054. FAGreplied that “[t]here is no direct tie between FAG' s
reported sales to the distributor and the sales of the distributor
that generate the paynment or <credit.” FAG KGS Supplenental
Questionnaire Resp. for 1995-96 Adm n. Review Secs. A-D (12/10/96)
(Case No. A-428-801) at 30. Additionally, in its case brief, FAG
confirmed that the clainmed expense was produced by the
distributor’s sales to the unrelated party and not by FAG s sal es.
See FAG Case Brief for 1995-96 Adm n. Review (7/1/97) (Case No. A-

428-801) at 18-109.

As FAG plainly acknow edges, the credit expense cannot
properly be classified as direct because it does not bear a direct

relationship to the sales under review, that is, to the sal es nmade
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by FAGto the distributor. Because Commerce properly refused to
treat the credit expenses at issue as direct, Comerce’s

determ nation i s sustained.

VI I1.Deduction of Downward Billing Adj ust nents on Hone- Mar ket Sal es
(1 NA)

I NA argues that Comrerce erred in not allow ng downward
billing adjustnments on home-nmarket sales. See INA's Br. at 9. INA
mai ntai ns that Comerce’s rejection of its adjustnents “i s based on
an erroneous and unwarranted assunption that |NA determ ned such
adj ustments by allocation” when, in fact, “INA determned billing
adjustnments on an invoice and product specific basis, not by

allocation.” 1d. at 12.

In the Final Results, Commerce stated that it did not viewthe

om ssion of downward home-market billing adjustnents as a clerical

error and refused to allow the adjustnent. See Final Results, 62
Fed. Reg. at 54, 042. In preparing its argunments to this Court,
however, Commerce reviewed the record and concluded “that it erred
in denying INA's downward billing adjustnments.” Def.’s Mem at 51.
Comrerce agrees that the case should be remanded so that it can
grant a downward billing adjustnent to INA on its hone-market
sales. See id. In light of the foregoing, this case is remanded
to Commerce to reconsider its determnation to deny a downward

billing adjustnent to INA on its home-market sal es.
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| X.  Exclusion of Sales Made Qut of the Ordinary Course of Trade
fromthe Home- Mar ket Dat abase (1 NA)

A Backgr ound

Commerce is required to base its NV calculation upon “the
price at which the foreign like product is first sold . . . in the
ordinary course of trade.” 19 U S.C 8§ 1677b(a)(1)(B)(i).
Anal ogously, CV nust be cal cul ated using “anmounts incurred .

for profits, in connection wth the production and sale of a

foreign like product, in the ordinary course of trade, for
consunption in the foreign country . . . .7 19 U S C §
1677b(e) (2) (A . I NA contended during the review that Commrerce

shoul d have excluded one specific sale “that by any neasure was
made at an aberrational price with an abnormally high profit” as

bei ng outside of the ordinary course of trade. Final Results, 62

Fed. Reg. at 54, 066. Comrerce rejected INA's contention,
expl ai ning as foll ows:

The presence of profits higher than those of nunerous
ot her sal es does not necessarily place the sal e outside
the ordinary course of trade for purposes of conputing CV
profit. In order to determne that a sale is outside the
ordi nary course of trade due to abnormally high profits,
t here nust be certain uni que and unusual characteristics
related to the sale in question. However, the
respondents have provided no information other than the
numerical profit amounts to support their contention that
certain HM sales had abnormally high profits.
Accordingly, we have not excluded INA's specific sale
fromthe CV-profit cal culation
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B. Contentions of the Parties

| NA argues that Comrerce’s failure to exclude one of its sales
with an unusually high price and profit level from the final
results calculation was inconsistent with 19 US.C 8§
1677b(a) (1) (B) and the SAA, both of which clearly instruct Conmerce
to make such an exclusion. See INA's Br. at 29. |INA argues that
“the SAA makes clear that aberrational price and abnormally high
profits are per se characteristics of sales outside the ordinary
course of trade and, accordingly, that no other ‘uni que and unusual
characteristics’ need be shown.” 1d. at 30. | NA al so cont ends
that Commerce’s position is contrary to 19 CF. R § 351.102(d).

See id. at 30-31.

Commerce alleges that it properly exercised its discretion in
rejecting NAs argunent that Conmmerce nust disregard sales with
high profit levels as sales not in the ordinary course of trade
because “INA failed to provide the necessary additional evidence
to support its claini and, therefore, Comerce’ s decision to treat
the sale as within the ordinary course of trade was proper. Def.’s
Mem at 57. Comrerce contends that INA's refusal to provide
requested i nformati on prevented Conmerce fromeval uating all of the
rel evant circunstances particular to the sales in question. See

id. at 58.
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Torrington clainms that Comerce properly rejected INA' s
request to exclude high-price and high-profit sales fromthe NV and
CVv calculation because: (1) a higher price or profit on a
particul ar sale does not establish that a sale is outside the
ordinary course of trade; and (2) INA failed to show that the
contested sales were not in the ordinary course of trade. See

Torrington’s Resp. at 21-22.

C. Anal ysi s
The term “ordinary course of trade” is defined as:

the conditions and practices which, for a reasonable
time prior to the exportation of the subject nerchandi se,
have been normal in the trade under consideration with
respect to nerchandise of the same class or kind.
[ Coomerce] shall consider the followng sales and
transactions, anong others, to be outside the ordinary
course of trade:

(A Sal es di sregar ded under section
1677b(b) (1) of this title.
(B) Transacti ons di sregarded under section

1677b(f)(2) of this title.
19 U.S.C. 8§ 1677(15) (enphasis supplied). Section 1677b(b) (1)
deal s with bel owcost sales. Section 1677b(f)(2) deals with sal es
to affiliated persons. Therefore, Comrerce must consider bel ow
cost sales and sales between related parties as sal es outside the
ordi nary course of trade. Al 't hough 8 1677b(b)(1)’s bel ow cost
sales and 8 1677b(f)(2)’'s affiliated-party transactions are
specifically designated as outside the ordinary course of trade,

t he “anong ot hers” |anguage of 8 1677(15) clearly indicates that
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other types of sales could be excluded as being outside the

ordi nary course of trade.?®

Determ ning whether a sale or transaction is outside the
ordinary course of trade is a question of fact. In nmaking this
determ nati on, Commerce considers not just “one factor taken in
isolation but rather . . . all the circunstances particular to the

sales in question.” Mrata Mg. Co. v. United States, 17 C T 259,

264, 820 F. Supp. 603, 607 (1993) (citation onmitted). Thus,

Commerce has the discretion to interpret 8 1677(15) to determ ne

> The SAA acconpanyi ng the URAA provides that aside from 8§88
1677b(b) (1), (f)(2) transactions:

Commerce nmy consider other types of sales or
transactions to be outside the ordinary course of trade
when such sales or transactions have characteristics
that are not ordinary as <conpared to sales or
transactions generally nade i n t he sane market. Exanples
of such sales or transactions include nerchandise
produced according to unusual product specifications,
ner chandi se sold at aberrational prices, or nerchandi se
sold pursuant to unusual ternms of sale. As under
exi sting | aw, anmended section 771(15) does not establish
an exhaustive list, but the Adm nistration intends that
Commerce w I | interpret section 771(15) in a manner whi ch
will avoid basing normal value on sales which are
extraordinary for the market in question, particularly
when the use of such sales would lead to irrational or
unrepresentative results.

H R DOC. No. 103-316, vol. 1, at 834 (enphasis supplied). The SAA
al so provides that “[o]ther exanples of sales that Commerce could
consider to be outside the ordinary course of trade include sales
of off-quality nerchandise, sales to related parties at non-arm s-
length prices, and sales with abnormally high profits.” 1d. at
839- 40.
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whi ch sal es are outside the ordinary course of trade, such as sal es

i nvol vi ng aberrational prices and abnormally high profit |evels.

In resolving questions of statutory interpretation, the
Chevron test requires this Court first to determ ne whether the
statute is clear on its face. If the |language of the statute is
clear, then this Court nust defer to Congressional intent. See
Chevron, 467 U.S. at 842-43. |If the statute is unclear, however,
then the question for the Court is whether the agency’s answer is
based on a perm ssible construction of the statute. See id. at

843; see also Corning dass Wrks v. United States Int’'l Trade

Commin, 799 F.2d 1559, 1565 (Fed. Cir. 1986) (finding the agency’s
definitions nust be “reasonable in |ight of the | anguage, policies

and legislative history of the statute”).

Here, the statutory provision defining what is considered
outside the ordinary course of trade is unclear. Wile the statute
specifically defines “ordinary course of trade,” it provides little
assistance in determning what is outside the scope of that
definition. The statute nmerely identifies a non-exhaustive |ist of
situations in which sales or transactions are to be considered
outside the “ordinary course of trade.” This Court finds the
statute is anbiguous as to what constitutes a sale outside the
ordi nary course of trade. Wat Congress intended to exclude from

the “ordinary course of trade” is also not imediately clear from
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the statute’'s legislative history. In the SAA, Congress stated
that in addition to the specific types of transactions to be
considered outside the ordinary course of trade, “Conmerce nay
consider other types of sales or transactions to be outside the
ordinary course of trade when such sales or transactions have
characteristics that are not ordinary as conpared to sales or
transactions generally made in the sane nmarket.” SAA at 834.
Congress also stated that as the statute does not provide an
exhaustive list of situations which qualify as being outside the

ordi nary course of trade, “the Adm nistration intends that Comrerce

will interpret section 771(15) [19 U S.C. 8§ 1677(15)] in a manner
which wll avoid basing normal value on sales which are
extraordinary for the market in question.” 1d. This Court finds

the legislative history is al so anbi guous as to what constitutes a

sal e outside the ordinary course of trade.

Because neither the statutory |anguage nor the |egislative
hi story explicitly establishes what is considered to be outside the
“ordinary course of trade,” the Court assesses the agency’s
interpretation of the provision to determ ne whether the agency’s
interpretation is reasonable and in accordance with the | egislative

pur pose. See Chevron, 467 U S. at 843. I n determ ni ng whet her

Commerce’ s interpretation is reasonable, the Court considers, anong

other factors, the express terns of the provisions at issue, the
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objectives of those provisions, and the objective of the
anti dunpi ng schene as a whole. The purpose of the ordinary course
of trade provisionis “to prevent dunping margi ns frombei ng based
on sales which are not representative” of the home market. See

Monsanto Co. v. United States, 12 CIT 937, 940, 698 F. Supp. 275,

278 (1988). Commerce’ s net hodol ogy for deciding when sales are
outside the “ordinary course of trade” has been to exam ne the
totality of the circunstances surrounding the sale or transaction
in question to determne whether the sale or transaction is
extraordi nary. Conmerce’s nethodol ogy allows it, on a case-by-case
basis, to examne all conditions and practices which nmay be
considered ordinary in the trade under consideration and to
determ ne which sales or transactions are, therefore, outside the
ordinary course of trade. Because such a nethodol ogy gives
Commer ce wi de di scretion in deciding under what circunstances sal es
or transactions are outside the ordinary course of trade and
ci rcunstances differ in each case, this Court finds that, in |ight
of the statute’s |egislative purpose, Comerce’s interpretation of
the statute and exercise of its discretion by requiring additional
evi dence denonstrating that sales with high profit levels were
out si de of the ordinary course of trade before excludi ng such sal es

fromthe NV and CV cal cul ati ons was reasonabl e.

| NA provi ded Commerce with insufficient evidence to show t hat
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Commer ce shoul d have excl uded sal es with abnormally high prices or
profits. The nere fact of abnormally high prices or profits is not
enough to put these sal es outside of the ordinary course of trade.
The presence of prices or profits higher than those of other sales
is merely an elenent for Conmerce to take into consideration and
does not necessarily place the sal es outside of the ordinary course
of trade; nor does it strip Comrerce of the right to exercise its
di scretion and conclude that sales with abnormally high prices or
profits lack the characteristics necessary to place them outside

the ordi nary course of trade.

Thus, because Commerce’s interpretation and application of the
statute was reasonable and the record reflects that INA did not
provi de sufficient additional evidence that supports its claimthat
the di sputed sales were extraordinary for the market in question,
Comrerce was justified in its decision to include INA s sales in

the NV and CV cal cul ati ons.

X. I nclusion of Zero-Priced United States Transactions in the
Mar gi n Cal cul ati ons (1 NA)

A Backgr ound

Comrerce  had requested certain i nformation in its
questionnaire to INA regarding transactions that INA clained to
i nvol ve sanple or prototype sales. Comrerce required respondents

to identify such transactions, and also requested the follow ng
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i nformati on:

1) Describe how the orders for these sales were
conmuni cat ed.

2) What docunents are avail able to denonstrate that these
sal es are sanples or prototypes?

3)Did the custoner in question purchase these particul ar
itenms before the date of the clained sanple sale? If so,
how many were purchased?

4) Contrast the prices and quantities involved in these
purchases with normal sales of these itens, if any, to
other custoners and subsequent sales to the sane
cust oner.

5) What was the ultimate di sposition of these bearings?
Didtitle pass to the recipient of the merchandi se? Wre
the bearings tested and destroyed during trial
appl i cation?

| NA Questionnaire Resp. for 1995-96 Adm n. Review Sec. B (9/10/96)
(Case No. A-428-801) at C53. INA deened the information
irrelevant and did not provide it, stating the follow ng:

Since I NA-USA cannot systematically identify all
transactions that m ght be considered to i nvol ve sanpl es,
it has omtted this field. It is the understandi ng of
| NA- USA t hat t he Departnent does not distinguish between
sanpl e transacti ons and ot her transactions in analyzing
US sales, in any event. Transactions involving
beari ngs that were provided to the custoner at no charge
can be identified in the U S. sales files by gross unit
price of zero in field 16.0.

|d. at C 54.

Subsequent |y, the CAFC promul gated its decision in NSK Ltd. v.

United States (“NSK”), 115 F. 3d 965, 975 (Fed. Cr. 1997). In NSK,

the CAFC held “that the term‘sold . . . requires both a transfer
of ownership to an unrelated party and consideration.” 115 F. 3d at

975. Thus, a zero-priced transaction does not qualify as a “sale”
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and, therefore, by definition cannot be included in Comrerce’s NV
calculation. The distribution of AFBs for no consideration falls

outside the purview of 19 U.S.C. § 1673 (1994).

Inthe final results, Commerce reviewed the record i nformati on
for each respondent who reported zero-priced sanples to ascertain
whet her each respondent appeared to have recei ved consi deration for
the sanples. See Def.’s Mem at 60. Commerce reviewed the
gquestionnaire responses and “when the respondent had responded
fully and the response provided no indication that the respondent
had recei ved consideration for the sanple,” Conmerce excluded the
transaction fromthe margin calculation. 1d. Wth respect to | NA
Commerce found, as facts avail able, that | NA received consideration

for the sanple. See id. In the Final Results, Comrerce stated the

fol | ow ng:

[ T]he party in possession of the information has the
burden of producing that information, particularly when
seeki ng a favorabl e adj ust ment or exclusion. |NAdid not
answer our questions regarding the purchase history of
parties receiving sanples. |INA also did not answer our
questions regarding the prices and quantities involvedin
sanpl e transactions. The answers to these questions
woul d have aided us in determ ning whether |INA received
a bargained-for exchange from its U S. custoners.
Lacki ng knowl edge of the details of these transactions,
we cannot concl ude that | NA recei ved no consi deration for
t hese alleged sanples. In other words, because [|NA
i npeded our investigation of these transactions, we
determined that an adverse inference is appropriate.
Therefore, for these final results, we have included
INA's sanple sales in its U S. sales database.
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62 Fed. Reg. at 54,071.

B. Contentions of the Parties

| NA argues that in [ight of NSK, the Court should remand the
matter to Commerce to exclude its zero-value transactions fromthe
margin calculations. See INA's Br. at 32-37. I NA points to its
guestionnaire response to show that bearings provided at no charge
could be identified by their zero price in the sales listing. See
id. at 35. |INA argues that at the tinme it responded to Conmerce’s
questionnaire, the i ssue of whether I NA received consi deration was
irrelevant, since Comerce considered the transaction to be a
covered sale irrespective of any consideration involved. See id.
I NA notes that in its questionnaire, Commerce never directly asked

whet her | NA recei ved consideration. See id. 35-36.

INA also argues that Commerce did not provide INA an
opportunity to remedy any deficiencies of information regarding
United States sanple transactions prior to applying facts
avai |l abl e, as mandated by 19 U S.C. § 1677nm(d). See id. at 36.
| NA argues “Comrer ce di d not ask any questi on concer ni ng whet her or
not INA received consideration for any reported transactions,
Commerce did not notify INA of any deficiency in its response .

and the issue of consideration did not becone relevant unti

after the factual record in the revi ew was cl osed” and, therefore,
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Commerce should not have resorted to adverse fact available. |d.
| NA al so contends that there is no indication that | NA received any

consideration for the nerchandi se. See id.

Commer ce does not dispute | NA's readi ng of NSK, but maintains
that INA's zero-priced United States sales were properly included
in its dunping margin as facts avail able because INA refused to
provide information that would have helped Commerce determ ne
whet her | NA received consideration for the transactions. See
Def.”s Mem at 58. Commerce maintains that “[b]y declining to
respond to the questions regarding U. S. sanples, |INA chose to take
its chances as to whether such information would be relevant to
Commerce’s final results.” |d. at 62. Commerce believes that its
resort to adverse facts avail abl e was proper because the record was
m ssi ng necessary information and INA failed to act to the best of

its ability to provide the information. See id.

Torrington argues that noney is not the only form of
consi derati on cogni zabl e under the antidunpi ng | aw and, therefore,
| NA's declaration that the sales were at zero price does not nean
t hey shoul d automatically be excluded. See Torrington’s Resp. at
27-28. Torrington points out that other fornms of consideration
coul d be exchanged, such as the situation where “a producer gives
‘free’ prototypes in the context of a broader wunderstanding

whereunder it devel ops and provides prototypes before supplying
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production quantities,” or where a producer offers ten units plus
a “sanple” at a certain price and the price actually covers el even
units. 1d. at 28. Torrington argues that the prototype units or
the sanple in these situations could be considered to have been

“sold” for purposes of NSK. See id. Thus, Torrington believes

that Commerce was correct in rejecting INA's claimsince Comrerce
did not have the information necessary to nake its determ nation

See id. at 29.

C. Anal ysi s

The antidunping statute nmandates that Commerce use “facts
ot herwi se avai |l abl e” (commonly referred to as “facts available”) if
“necessary information is not available on the record” of an
antidunping proceeding. 19 U S.C. 8§ 1677e(a)(1). In addition
Commerce may use facts avail able where an interested party or any
ot her person: (1) withholds information that has been requested by
Comrerce; (2) fails to provide the requested information by the
requested date or in the formand manner requested, subject to 19
US C 8§81677mc)(1), (e); (3) significantly i npedes an anti dunpi ng
proceedi ng; and (4) provides information that cannot be verified as
provided in section 19 USC § 1677n(i). See id. §
1677e(a)(2)(A)-(D). Section 1677e(a) provides, however, that the
use of facts available shall be subject to the limtations set

forth in 19 U S.C. § 1677m(d).
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Section 1677m(d), entitled “deficient subm ssions,” provides
that if Conmmerce determnes that a response to a request for
informati on does not conply with the request, the agency shall
pronptly inform the person submtting the response of the
deficiency and permt that person an opportunity to renedy or
explain the deficiency. |[If the remedial response or explanation
provided by the party is found to be “not satisfactory” or
untinely, Commerce may, subject to 8 1677nm(e), disregard “all or
part of the original and subsequent responses” in favor of facts

available. 1d. § 1677n(d).

Once Commerce determnes that use of facts available is
warranted, 8 1677e(b) permts Comerce to apply an *“adverse
inference” if it can find that “an interested party has failed to
cooperate by not acting to the best of its ability to conply with
a request for information.” Such an inference may pernit Comrerce
to rely on information derived from the petition, the final
determ nation, a previous reviewor any other information placed on
the record. See 19 U.S.C. § 1677e(c) (1994). Wen Conmerce relies
on information other than “information obtained in the course of
the investigation or review, [Comerce] shall, to the extent
practicable, corroborate that information fromindependent sources

that are reasonably at [its] disposal.” I1d.
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In order to find that a party “has failed to cooperate by not
acting to the best of its ability,” it is not sufficient for
Commerce to nmerely assert this |l egal standard as its concl usion or
repeat its finding concerning the need for facts available. See

Ferro Union, Inc. v. United States, 23 CT _ ,  , 44 F. Supp. 2d

1310, 1329 (1999) (“Once Conmerce has determ ned under 19 U S.C. 8§
1677e(a) that it nmay resort to facts available, it nust nake
additional findings prior to applying 19 US. C 8§ 1677e(b) and
drawing an adverse inference.”). Rat her, to be supported by
substanti al evidence, Commerce nmust clearly articulate: (1) “why it
concluded that a party failed to conply to the best of its ability
prior to applying adverse facts,” and (2) “why the absence of this
information is of significance to the progress of [its]

investigation.” Ferro Union, Inc., 23 CIT at _ , 44 F. Supp. 2d

at 1331.

The Final Results do not clarify (1) whether |INA was given

pronpt notice of the deficiency regarding the sanpl e sal es data and
given the opportunity to renmedy the deficiency, or (2) that even if
| NA provided a renedi al response, whether Commrerce determ ned t hat
such a response was not satisfactory or untinely, as required by 19
US C 8 1677nm(d). Although Conmerce asserted in its brief that
INA met the requirenents of 19 U S.C. 8§ 1677e(a), (b), see Def.’s

Mem at 62-63, the Court cannot defer to this post hoc
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rationalization as a basis to uphold Commerce’ s decision to use
facts avail abl e because such a decision nust be sustained, if at
all, on the sane basis as the reasoning articulated in the final

determnation itself, see Hoogovens Staal BV v. United States, 24

CT _, __, 8 F. Supp. 2d 1317, 1331 (2000) (holding that “a
reviewi ng court nmust evaluate the validity of an agency’s deci sion
on the basis of the reasoning presented in the decisionitself. An
agency determ nation ‘cannot be upheld nerely because findings
m ght have been made and considerations disclosed which would

justify its order . . . .’") (quoting SEC v. Chenery Corp., 318

U.S. 80, 94 (1943)); see also Burlington Truck Lines, lInc. V.

United States, 371 U S. 156, 168-69 (1962) (“The courts may not

accept . . . counsel’s post hoc rationalizations for agency acti on;
an agency’s discretionary order [nust] be upheld, if at all,
on the sane basis articulated in the order by the agency

itself.”).® Further, even if the Court were to assunme that

6 Indeed, the Suprenme Court has opi ned:

If the adm nistrative actionis to be tested by the basis
upon which it purports to rest, that basis nust be set
forth wth such clarity as to be understandable. It wll
not do for a court to be conpelled to guess at the theory
underlying the agency’'s action; nor can a court be
expected to chisel that which nust be precise from what
t he agency has | eft vague and i ndeci sive. I n other words,
‘W nmust know what a decision neans before the duty
beconmes ours to say whether it is right or wong.’

SEC v. Chenery Corp., 332 U S. 194, 196-97 (1947) (quoting United
States v. Chicago, M, St. P. & PR Co., 294 US. 499, 511
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Conmerce net 8§ 1677e(a)’s criteria for using facts avail able, the

Court notes that Commerce did not articulate in the Final Results

whether it nade any “additional findings” that INA had failed to
act to the best of its ability before applying an adverse i nference

under 8 1677e(b).

The Court, however, agrees with Commerce’'s finding that it
shoul d not automatically exclude fromits dunping margi n anal ysis
“any transaction to which a respondent applies the | abel ‘sanple.’”

Final Results, 62 Fed. Reg. at 54,069. |In determ ning whether to

exclude sanples from the sales database, as Commerce correctly
noted, it must “exam ne the information on the record to determ ne
whether the recipients of the sanples have undertaken actual
obligations to purchase AFBs fromthe provi der of the free bearings
or whether the recipients renained free to purchase bearings of
their owm accord.” |d. This approach is clearly consistent with
the CAFC s decision in NSK, where the appellate court determ ned
that a foreign manufacturer’s AFB “sanples given to potentia
custoners at no charge | acked consi deration [because] . . . there
is no evidence that potential custonmers had any obligation
regarding sanples received from [the manufacturer]. These
potential custonmers were free to transact with [the manufacturer]

based solely on their whim” 115 F. 3d at 975 (noting that “[w hen

(1935)).
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the prom sor may choose to perform based solely on whim then the
prom se will not serve as consideration”) (citing 3 WIliston on
Contracts, 8 7:7 at 89 (4th ed. 1992))). The CAFC expl ai ned t hat
“[c]onsideration generally requires a bargain-for exchange,” id.
(citing 3 WIlliston on Contracts, 8 7:2 at 18-19), and al so noted

that a “sale” is defined as the act of selling: a contract

transferring the absol ute or general ownership of property fromone

person . . . to another for a price (as a sumof noney or any ot her
consi deration).’” ld. at 974 (quoting Webster’'s Third New
International Dictionary 2003 (1986)). In others words, as

Commerce accurately noted in the Final Results, consideration, or

“price,” is not necessarily limted to a “sum of noney.” See 62
Fed. Reg. at 54,069 (stating that Commerce would not limt its
“revi ew of consideration to the paynment of a nonetary price for the

sanpl e products”).

The Court also notes that a respondent still maintains the
burden of showing that there is either no consideration or no
transfer of ownership to an unrelated party in order to exclude the

sanple sales from the dunping margin analysis. See generally

Tinken Co. v. United States, 11 CI T 786, 804, 673 F. Supp. 495, 513
(1987) (stating that Comrerce “acts reasonably in placing the
burden of establishing adjustnments on a respondent that seeks the

adj ustnments and that has access to the necessary information”).
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In Iight of the considerable uncertainty left by the Final
Results, the Court cannot conclude that Commerce’s use of adverse
facts available was warranted under 19 U S.C. § 1677e(a). The
Court, therefore, remands the issue to Cormerce to clarify how it
conplied with the statutory framework of 19 U . S.C. 88 1677e, 1677m
for using facts avail abl e and appl yi ng an adverse inference. If in
the remand results Conmerce determnes it did not adhere to all of
the statutory prerequisite conditions, Conmerce nmust give INA the
opportunity to renedy or explain any deficiency regarding its

al | eged sanpl e sal es.

XI. Commerce’s Refusal to Exclude Hone-Market Sanple Sales
—Exhaustion of Adm nistrative Renedi es (INA

| NA argues that Commrerce erred in refusing to exclude hone-
mar ket sales that INA alleges are outside the ordinary course of
trade. See INA's Br. at 37. |INA alleges that Commerce properly
excl uded zero-priced transactions, but erroneously refused to find
that “other sanple transactions” were outside the ordinary course
of trade. See id. at 38. | NA believes that Commerce requested
information on sanple sales for the sole purpose of determning
whether they were made in the ordinary course of trade and,
therefore, Commerce was conpelled to determ ne whet her such sal es
were nmade in the ordinary course of trade regardl ess of whether | NA

rai sed the i ssue. See id.
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Commer ce contends that the Court shoul d not consider the issue
because INA failed to exhaust its admnistrative renedies. See
Def.’s Mem at 63. Inthe alternative, Commerce argues that shoul d
the Court find that INA was not obligated to exhaust its
adm ni strative renedies, then the Court should sustain Commerce’s
determ nation because INA failed to show that its hone-market
sanple sales were not in the ordinary course of trade. See id.
Torrington generally supports Commerce’s position. See

Torrington's Resp. at 30.

INA flatly concedes that it “did not raise any issue wth
respect to honme nmarket sanple sales inits case brief.” INA s Br.
at 37. |INA appears to be arguing that this Court should consider
the issue despite INA's failure to raise it at the admnistrative
| evel because “Commerce determined in its final results notice to
exclude INA's zero-priced home market sanple transactions but at
the same tine failed,” onits own initiative, “to consider whether
| NA's other hone market sanple transactions should be excluded.”

Id.

The exhaustion doctrine requires a party to present its clains
to the relevant adm nistrative agency for consideration before

rai sing themto the Court. See Unenpl oynent Conpensation Conmmi n of

Al aska v. Aragon, 329 U S. 143, 155 (1946) (“A reviewi ng court
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usurps the agency’s function when it sets aside the admi nistrative
determ nati on upon a ground not theretofore presented and deprives
the [agency] of an opportunity to consider the matter, make its
ruling, and state the reasons for its action.”). In this case

however, there is no absolute requirement of exhaustion in the

Court of International Trade. See Al hanbra Foundry Co. v. United

States, 12 C T 343, 346-47, 685 F. Supp. 1252, 1255-56 (1988).
Section 2637(d) of Title 28 of the United States code directs that
“the Court of International Trade shall, where appropriate, require
t he exhaustion of admnistrative renedies.” By its use of the

phrase “where appropriate,” Congress vested discretioninthe Court
to determne the circunstances under which it shall require the

exhaustion of admi nistrative remedies. See Cenex, S.A , 133 F.3d

at 905. “[E]Jach exercise of judicial discretion in not requiring

litigants to exhaust adm nistrative renedies” has been

characterized as an exception to the doctrine of exhaustion.

Al hanbra Foundry, 12 CIT at 347, 685 F. Supp. at 1256 (quoting

Tinken Co. v. United States, 10 CI T 86, 93, 630 F. Supp. 1327, 1334

(1986)).

In the past, the Court has exercised its discretion to obviate
exhaustion where: (1) requiring it would be futile, see Rhone

Poulenc, S.A v. United States, 7 CIT 133, 135, 583 F. Supp. 607,

610 (1984) (“it appears that it would have been futile for
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plaintiffs to argue that the agency should not apply its own
regulation”), or would be "“inequitable and an insistence of a
useless formality” as in the case where “there is no relief which
plaintiff may be granted at the admnistrative level,” United

States Cane Sugar Refiners’ Ass’n v. Block, 3 T 196, 201, 544 F.

Supp. 883, 887 (1982); (2) a subsequent court decision has
interpreted existing |law after the adm nistrative determ nation at
i ssue was published, and the new decision mght have naterially
af fected the agency’ s actions, see Tinken Co., 10 CI T at 93, 630 F.
Supp. at 1334; (3) the question is one of |aw and does not require
further factual devel opnent and, therefore, the court does not

i nvade the province of the agency, see id.; R R Yardnmasters of

Anerica v. Harris, 721 F.2d 1332, 1337-39 (D.C. Gr. 1983); and

(4) the plaintiff had no reason to suspect that the agency would

refuse to adhere to “clearly applicable precedent,” Philipp Bros.,

Inc. v. United States, 10 CIT 76, 79-80, 630 F. Supp. 1317, 1320-21

(1986) .

As INA readily admts, it has failed to exhaust its
adm ni strative renedies. Additionally, there are no reasons or
special circunstances here conpelling the Court to decline to
requi re exhausti on. | NA had the opportunity to bring the issue
before Commerce at the adm nistrative |level but failed. The only

argunment INA nmakes in its defense is that Comrerce, on its own
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initiative, should have determ ned whether the sales were nade
outside the ordinary course of trade. The burden is on INA to
raise the issue at the admnistrative |evel and denonstrate that
t he honme-market sanple sales were outside the ordinary course of
trade; it is not Conmerce’s responsibility to shoul der this burden.

Commerce’s determnation is affirned.

XI'l. Commerce’s Cal cul ati on of a Si ngl e Wi ght ed- Aver age CEP-Profit
Rate for Each Cass or Kind of Merchandi se (I NA)

A Backgr ound

In cal culating CEP, Commerce nust reduce the starting price
used to establish CEP by “the profit allocated to the expenses
described in paragraphs (1) and (2)” of § 1677a(d) (1994). 19
US C § 1677a(d)(3). Under 19 U.S.C. § 1677a(f), the “profit”
that will be deducted fromthis starting price will be “determ ned
by multiplying the total actual profit by [a] percentage”
calculated “by dividing the total United States expenses by the
t ot al expenses.” Id. 8§ 1677a(f)(1), (2) (A . Section
1677a(f)(2)(B) defines “total United States expenses” as the total
expenses deducted wunder 8 1677a(d)(1) and (2), that s,
commi ssions, direct and indirect selling expenses, assunptions and
the cost of any further manufacture or assenbly in the United

St at es.

Section 1677a(f)(2)(C) establishes a tripartite hierarchy of
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nmet hods for calculating “total expenses.” First, “total expenses”
will be “[t]he expenses incurred with respect to the subject
mer chandi se sold in the United States and the foreign |ike product

sold in the exporting country” if Comrerce requested such expenses

for the purpose of determining NV and CEP. Id. 8
1677a(f)(2) (O (i). If category (i) does not apply, then “tota
expenses” will be “[t]he expenses incurred with respect to the

narrowest category of merchandi se soldinthe United States and the
exporting country which includes the subject nerchandise.” [d. 8§
1677a(f)(2)(O(ii). |If neither category (i) or (ii) applies, then
“total expenses” will be “[t]he expenses incurred with respect to
t he narrowest category of nerchandise sold in all countries which
i ncl udes the subject nerchandise.” Id. 8 1677a(f)(2)(O(iii).
“Total actual profit” is based on whi chever category of nerchandi se
is used to calculate “total expenses” under 8§ 1677a(f)(2)(C . See

id. § 1677a(f)(2)(D).

Commerce cal cul ated the CEP-profit rate on a wei ght ed-aver age
class or kind basis, rejecting INASs request to perform the

cal cul ation on a product-specific basis. See Final Results, 62

Fed. Reg. at 54,072. Inrejecting INA s argunents, Commerce stated
the foll ow ng:
[NNeither the statute nor the SAA requires us to

calculate CEP profit on bases nore specific than the
subj ect nerchandi se as a whol e. Respondent’s suggestion
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woul d add a | ayer of conplexity to an al ready conplicated
exercise wth no increase in accuracy. Furthernore, a
subdi vi sion of the CEP-profit cal cul ation would be nore
suscepti bl e to mani pul ati on.

Id. (citation omtted).

B. Contentions of the Parties

| NA contends that Commerce erred in calculating CEP-profit
rate on a class or kind basis. See INA's Br. at 38. | NA nmai ntains
t hat Comrer ce shoul d have cal cul ated CEP-profit rate on a product-
specific basis. See id. at 39. |[INA argues that the purposes of
the antidunping statute are fulfilled only when “CEP profit for
each transaction [is] based only on the actual profit on the U S
transaction,” and Conmerce’s nethodology distorts the CEP
cal culation by inposing a uniformprofit rate on all transactions
wi thout regard to differences in actual profit between products.

|d. at 43.

Comrerce argues because the statute does not dispose of the
particul ar issue, the Court nust accept Commerce’s interpretation
of the lawif the interpretation is permssible. See Def.’s Mem
at 74. Additionally, Commerce argues that INA's argunent is not
persuasi ve, and that this Court should follow the court’s decision

in Toyota Motor Sales v. United States, 22 CIT 643, 15 F. Supp. 2d

872 (1998), which addressed a simlar issue. See id. at 73-75.

Torrington agrees with Cormerce’s position. See Torrington’ s Resp.
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at 32.

C. Anal ysi s

In resolving questions of statutory interpretation, the
Chevron test requires this Court first to determ ne whether the
statute is clear on its face. If the |language of the statute is
clear, then this Court nust defer to Congressional intent. See
Chevron, 467 U.S. at 842-43. |If the statute is unclear, however,
then the question for the Court is whether the agency’s answer is
based on a perm ssible construction of the statute. See id. at

843; see also Corning dass Wrks, 799 F.2d at 1565 (finding the

agency’ s definitions nmust be “reasonable in Iight of the | anguage,

policies and |l egislative history of the statute”).

Section 1677a(f), as Conmerce correctly notes, does not direct
nor prohibit Conmmerce from calculating CEP profit on a class or
ki nd basi s. Accordingly, the Court’s duty under Chevron is to
revi ew t he reasonabl eness of Conmerce’s statutory interpretation.

See IPSCO_Inc., 965 F.2d at 1061 (quoting Chevron, 467 U S. at

844) .

This Court upheld Comrerce’s refusal to calculate CEP on an

LOT-specific basis in NIN Bearing Corp. of Am, 24 C T at __ , 104

F. Supp. 2d at 133-35, finding it to be reasonable and in

accordance with |aw The Court exam ned the I|anguage of the
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statute and concluded that the statute clearly contenpl ates that,
in general, the “narrowest category” will include the class or kind
of nerchandise that is within the scope of an investigation or
revi ew. The Court based its conclusion on its exam nation of

subsections (ii) and (iii) of 8§ 1677a(f)(C’'s “total expense”

definition. Bot h subsections refer to “expenses incurred wth
respect to the narrowest category of nerchandise . . . which
i ncl udes the subject nmerchandi se.” The term*®subject nerchandi se”

is defined as “the class or kind of nerchandise that is within the
scope of an investigation, a review, a suspension agreenent, an
order under this subtitle or section 1303 of this title, or a

finding under the Antidunping Act, 1921.” 19 U S.C. § 1677(25).

Simlarly, the Court finds that Commerce reasonably
interpreted 8 1677a(f) in refusing to apply a narrower subcategory
of merchandi se such as one based on product. The Court, noreover,
agrees with Commerce’s conclusion that a “subdivision of the CEP-
profit cal culation would be nore susceptible to mani pulation,” a
result that Congress specifically warned Commerce to prevent.

Final Results, 62 Fed. Reg. at 54,072. Finally, even if the Court

were to assune that a narrower basis for calculating CEP profit
woul d be justified under sone circunstances, INA failed to provide
adequate factual support of how the CEP-profit calculation was

di storted by Commerce’s standard net hodol ogy.
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Xill.Treatment of Inputed Credit and Inventory Carrying Costs in
the Cal culation of CEP Profit (1NA)

A Backgr ound

I NA reported United States sal es that Coormerce treated as CEP
sales pursuant to 19 U S.C. 8§ 1677a(b), and Conmerce deducted an
anount for profit allocated to the expenses enunerated by 19 U S. C
§ 1677a(d) (1) and (2). See 19 U.S.C. 8§ 1677a(d)(3). In the profit
cal cul ati on, Comrerce excluded i nputed expenses and carryi ng costs
from the “total actual profit” <calculation, defined in §
1677a(f)(2)(D), and fromthe “total expenses” cal cul ati on, defi ned
in 8 1677a(f)(2)(C, but included themin the “total United States
expenses” cal culation, defined in 8 1677a(f)(2)(B). |INA objected
to the om ssion of inputed expenses and carrying costs from*“total
actual profit” and “total expenses,” and Conmmerce responded with
t he foll ow ng:

[ S]ections [1677(f) (1) and 1677(f)(2)(D)] of the Tariff
Act state that the per-unit profit anount shall be an
anount determ ned by nultiplying the total actual profit
by the applicable percentage (ratio of total U S.
expenses to total expenses) and that the total actua
profit means the total profit earned by the foreign
producer, exporter, and affiliated parties. In
accordance with the statute, we base the cal cul ati on of
the total actual profit used in calculating the per-unit
profit amount for CEP sales on actual revenues and
expenses recogni zed by the conpany. |In calculating the
per-unit cost of the U S. sales, we have included net
i nterest expense. Therefore, we do not need to include
inputed interest expenses in the “total actual profit”
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cal cul ation since we have al ready accounted for actual
interest in conmputing this anmount under section
[1677(f)(1)]. When we allocated a portion of the actual
profit to each CEP sale, we have included i nputed credit
and inventory carrying costs as part of the total U S.
expense allocation factor. This nethodology is
consistent with section [1677(f)(1)] of the statute,
whi ch defines “total United States expense” as the total
expenses descri bed under section [1677(d)(1) and (2)].
Such expenses include both inputed credit and inventory
carrying costs.

Final Results, 62 Fed. Reg. at 54,072.

B. Contentions of the parties

| NA conplains that “[i]nputed interest either is or is not an
expense for purposes of CEP profit calculation,” and that
“I[i]gnoring inputed interest expensein calculating the profit rate
and then applying that profit rate to inputed interest expense in
calculating a profit anount results in deduction of inputed expense
twice in determ ning CEP, once as expense and once as a conponent
of profit.” INA's Br. at 45. |INA nmaintains that Comrerce should
include United States credit expense and inventory carrying costs

in total expenses. See id.

Conmmerce naintains that the statute does not define “tota
expenses” in the sane manner as “total United States expenses.”
See Def.”s Mem at 81. Commerce argues that it has al ways deducted
i mput ed expenses fromthe starting price in CEP transactions and,

“[flor this reason, in determning ‘total United States
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expenses,[’] Commerce includes inputed selling expenses, such as
imputed credit and i nventory carrying costs.” 1d. at 82. Contrary
to INA's contention, Conmerce argues that it does not deduct

i mput ed expenses twice. See id. at 80.

Comrerce contends that the provision for “total expenses”

merely enconpasses “all expenses . . . “which are incurred by or on
behal f of the foreign producer and foreign exporter . . . wth
respect to the production and sale of such nerchandise.’”” |d. at 82

(quoting 19 U S. C. 8§ 1l677a(f)(2)(Q). Comrerce argues that if
“Congress i ntended that Commerce utilize the sanme types of expenses
for both ‘“total United States expenses’ and ‘total expenses,’ it
woul d have nmade that intent clear,” and would not have assigned

different definitions for each term |d.

Commerce also nmaintains that it did not include inputed
expenses in “total expenses” since Commerce is required to
calculate “total actual profit” on the sane basis as “total
expenses.” See id. at 83. Torrington generally agrees wth

Commerce. See Torrington’s Resp. at 34.

C. Anal ysi s
To det erm ne whet her Cormerce’ s i nterpretation and application
of the antidunping statute is “in accordance with law,” the Court

must undertake the two-step anal ysis prescribed by Chevron. Under
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the first step, the Court reviews Commerce’ s construction of a
statutory provision to determ ne whether *“Congress has directly
spoken to the precise question at issue.” Id. at 842. “To
ascertai n whet her Congress had an intention on the preci se question
at issue, [the Court] enploy[s] the ‘“traditional tools of statutory

construction.”” Tinmex V.l., Inc. v. United States, 157 F.3d 879,

882 (Fed. Cir. 1998) (citing Chevron, 467 U.S. at 843 n.9). *“The
first and forenbst ‘tool’ to be used is the statute’s text, giving
it its plain neaning. Because a statute’ s text is Congress’s final
expression of its intent, if the text answers the question, that is

the end of the matter.” 1d. (citations omtted).

The Court finds that Commerce inproperly excluded inputed
inventory and carrying costs from “total expenses” when it had
i ncluded these expenses in “total United States expenses.” The
plain text of 19 U.S.C. 8§ 1677a provi des that Comrerce nust include
inputed credit and inventory carrying costs in “total expenses”
when they are included in “total United States expenses.” Section
1677a(f)(2)(B) defines “total United States expenses” as the total
expenses deducted wunder § 1677a(d)(1) and (2), that 1is,
comm ssions, direct and indirect selling expenses, assunptions, and
the cost of any further manufacture or assenbly in the United
States. Section 1677a(f)(2)(C) specifies that:

[t]he term “total expenses” neans all expenses in the
first of the foll ow ng categories which applies and which
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are incurred by or on behalf of the foreign producer and
forei gn exporter of the subject merchandi se and by or on
behal f of the United States seller affiliated with the
producer or exporter with respect to the production and
sal e of such nerchandi se . :
(enmphasi s added). Comrerce determ ned that the applicabl e category
of expenses to be used for calculating “total expenses” is 8§
1677a(f)(2)(O (i), and it consists of all of “[t]he expenses
incurred with respect to the subject merchandi se sold in the United
States and the foreign |li ke product sold in the exporting country.”

19 U.S.C. § 1677a(f)(2) (O (i)).

Thus, “total United States expenses” are certain enunerated
expenses “incurred by or for the account of the producer or
exporter, or the affiliated seller in the United States,” see 8§
1677a(d) (1),(2), while “total expenses,” in this instance, include

all expenses . . . incurred by or on behalf of the

foreign producer and foreign exporter of the subject

mer chandi se and by or on behalf of the United States

seller affiliated with the producer or exporter .

with respect to the subject nerchandise sold in the

United States and the foreign like product sold in the

exporting country .

§ 1677a(f)(2) (O (i). Reading 88 1677a(d) and (f) together makes it
apparent that “total expenses” equals “total United States
expenses,” that is, those expenses incurred in the United States,
pl us those expenses incurred in Gernmany, to produce and sell the
subj ect nmerchandise in the United States. “Total United States

expenses” is a subset of “total expenses.” Thus, since Comrerce
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determ ned that inputed inventory and carrying costs were to be

included in “total United States expenses,” they nust be included

in “total expenses” as well.

Because the text of the statute resolves the issue, it is
unnecessary to proceed any further. Accordingly, the Court remands
this issue to Commerce. Commerce is directed to include all
expenses included in “total United States expenses” in the

cal culation of “total expenses.”

XIV. Treatnent of Certain Rebates and Billing Adjustnents Reported
by SKF and FAG

A Backgr ound

SKF' s Hone- mar ket Support Rebat es

SKF reported certain home-market support rebates on a
custoner-specific basis. SKF granted this rebate to its custoners,
that is, its distributor/dealers, based on invoices from the
distributor/dealer to the distributor/dealer’s custoner. See
SKF's Mem Resp. to Torrington’s Mdt. J. Agency R Mem (“SKF s
Resp.”) at 36. |In accepting SKF s reporting of home-market support
rebates on a customer-specific basis, Conmerce stated the
fol | ow ng:

We find that SKF Germany’s all ocati on nethodol ogi es are

not unreasonably distortive. Due to the nature of the

support rebates, transaction-specific reporting is not

appropri ate. SKF Germany grants these rebates to
di stributors/deal ers to ensure that they obtain a m ni mum
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profit level on sales to select custoners. Hence,
because SKF Ger many does not issue these rebates based on
specific sales to the distributor/dealers but rather on
t he sal es of the distributors/deal ers, SKF Ger many cannot
report transaction-specific rebate anounts. Rather, SKF
Germany has allocated the rebates it granted to a
specific custoner over all sales to that customer. SKF
Cermany’s allocation nethodology is not unreasonably
distortive, as we are satisfied that each adjust nent was
granted in proportionate anmounts with respect to the
val ue of sal es of in-scope and out - of - scope ner chandi se.

Final Results, 62 Fed. Reg. at 54, 051-52.

SKF' s Hone-narket Billing Adjustnent Two

SKF reported hone-nmarket billing adjustnment two on a cust oner -
specific basis. Billing adjustnment two was related to mulitple
i nvoi ces, products or invoice lines and was all ocated by custoner
nunber by “totaling the credits and debits issues to a custoner
nunber and dividing this total by total sales to that custoner

nunber.” SKF s Resp. at 40.

| n accepti ng SKF' s net hodol ogy, Conmerce stated the fol | ow ng:

SKF Germany could not tie these adjustnments to a specific
transacti on because the billing adjustnents it reported
inthis field were part of credit or debit notes, issued
to the custoner, that related to nultiple invoices,
products, or invoice |ines. In these cases, the nost
f easi bl e reporting nmet hodol ogy t hat SKF Ger many coul d use
was a custoner-specific allocation, given the I|arge
vol une of transaction involved in these AFB revi ews and
the tinme constraints i nposed by the statutory deadlines.
Furthernmore, we found that the products which received
the adjustnent were simlar in terns of val ue, physical
characteristics, and the manner in which they were sol d.
For these reasons, we find that this nethodol ogy is not
unreasonably distortive.



Consol . Court No. 97-10-01800 Page 68

Final Results, 62 Fed. Reg. at 54, 052.

FAG s Hone-nar ket Rebate

FAG reported sone rebates granted in the home market were
“payabl e i n connection with purchases of certain types of products,
or for purchases made during certain select periods.”
Questionnaire Resp. for 1995-96 Admin. Review Sec. B (9/9/96) (Case
No. A-428-801) at 22. To calculate the rebate for each eligible
custoner, “the rebate anobunt actually paid in 1995 or for 1995
sales was divided by total sales to that custonmer in 1995 that
generated the rebate,” and the “resulting factor was then applied
to the unit price of sales reported for that custoner to derive a

rebate anpunt in DMunit.” |d.

In accepting FAG s rebates, Commerce stated the foll ow ng:

FAG allocated its rebates on a custoner-specific basis
over sales only of those products that actually received
rebates. Therefore, we determ ne that FAG s net hodol ogy
for reporting rebates is reasonable and not distortive,
and, in accordance with our policy, we have accepted
FAG s [ hone-market] rebates as reported.

Final Results, 62 Fed. Reg. at 54, 051.

B. Contentions of the Parties
Torrington all eges that Commerce i nproperly accepted SKF' s and
FAG s hone-market support rebates and hone-nmarket billing

adj ust nent s. Torrington nmaintains that the CAFC has clearly
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defined “direct” adjustnments to price as those that “vary with the
gquantity sold, or that are related to a particular sale,” and
Commerce cannot treat adjustnments that do not neet this definition
as direct. Torrington’s Mem  Supp. Mot. J. Agency R

(“Torrington’s Mem”) at 10 (citing Torrington Co. v. United States

(“Torrington CAFC’), 82 F.3d 1039, 1050 (Fed. Gir. 1996)

(quotations omtted)). Torrington contends that here Commerce

“redefined ‘direct’ to achi eve what Torrington CAFC had previously

di sal | oned” by allowi ng respondents to report allocated post-sale
price adjustnments (“PSPAs”) if they acted to the best of their
abilities in light of their record-keeping systens and the results
were not unreasonably distortive. [d. at 12. Torrington
acknowl edges that this Court has already approved of Comerce’s

practice as applied under post-URAA law in Tinken Co. v. United

States (“Tinken”), 22 CIT 621, 16 F. Supp. 2d 1102 (1998), but asks

the Court to reconsider its approval. See id. at 16.

Furthernore, Torrington naintains that the amendnents to the
URAA did not nodify the distinction between direct and indirect

adj ust nent s est abl i shed under pre-URAA | aw such as Torri ngton CAFC.

See Torrington’s Mem at 14 (citing 19 U.S.C. 8§ 1677a(d)(1)(B), (D)
(1994) and 8§ 1677b(a)(7)(B) (1994)). Torrington is not convinced
that the SAA contradicts its contentions. See id. at 14-15 (citing

SAA at 823-24).



Consol . Court No. 97-10-01800 Page 70

Torrington al so contends that even under its new net hodol ogy,
Comrerce’ s determ nati on was not supported by substantial evidence
i nasmuch as respondents failed to show that: (1) their reporting
met hods did not result in distortion; and (2) they put forth their
best efforts to report the information on a nore precise basis.
See id. at 21. Torrington enphasizes that respondents have the
burden of showi ng non-distortion and best efforts, and having
failed to carry the burden, they nust not benefit from the
adjustnment. See id. at 22. Torrington, therefore, requests that
this Court reverse Comerce’ s determnation with respect to the
vari ous PSPAs and remand the case to Cormerce with instructions to

disallow all of the clains. See id. at 27

Commerce responds that its treatnment of the adjustnents is
consistent with current law. Even though the adjustnments were not
reported in a transaction-specific manner, Comrerce accepted them
as part of its new policy to accept allocated adjustnments where it
is not feasible for the respondent to report themon a transacti on-
specific basis and the respondent has acted to the best of its
ability. Additionally, Commerce exam nes whether the allocation
nmet hod used is not unreasonably distortive pursuant to 19 U S.C. §

1677m(e) .

Commer ce argues that Torrington erred in relying on Torrington
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CAFC because the case does not stand for the proposition that
direct price adjustnments nmay only be accepted when they are
reported on a transaction-specific basis. See Def.’s Mem at 115.

Rat her, the Torrington CAFC court “nerely overturned a prior

Commerce practice . . . of treating certain allocated price

adj ustments as i ndirect expenses,” id. (citing Torrington CAFC, 82

F.3d at 1047-51), and does “not address the propriety of the
al l ocation nethods” used in reporting the price adjustnents in

guestion, id. at 115-17 (quoting Final Results, 62 Fed. Reg. at

54,050). Also contrary to Torrington’s assertion, Conmerce did not

consider Torrington CAFC as addressing proper allocation

nmet hodol ogi es; rather, Commerce only viewed Torrington CAFC as

hol di ng t hat “Conmerce coul d not treat as indirect selling expenses
“inmproperly’ allocated price adjustnents.” Id. at 117-18.
Commerce notes that pursuant to its new nethodol ogy, it does not
consider price adjustnments to be any type of selling expense
either direct or indirect and, therefore, Torrington’ s argunent is

not only w thout support, but also inapposite to Torrington CAFC.

See id. at 119.

Addi tional ly, Comrerce argues that its findings are supported
by substantial evidence. See id. at 139. Wth respect to SKF' s
rebates and billing adjustnment two, Commerce maintains that: “(1)

SKF had reported the adjustnments on the nost specific basis
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possi bl e and, thus, had cooperated to the best of its ability; and
(2) the allocation nmethod was not distortive.” 1d. at 121-22
Al t hough Commrerce did not verify the data underlying this review,
Commerce verified the treatnent of SKF s rebates in the sixth
review of AFBs and, noreover, found no evidence of distortion in

this review See id. at 122.

Comrerce also argues that it properly accepted FAG s hone-
mar ket rebates. See id. at 127. Commrerce found no evidence that
FAG s adjustnents were distortive. See id. at 129. Comrer ce
determ ned that “FAG appropriately attributed the rebates to the
sal es by custoner per the type of nerchandi se that received rebates
and did not seek to shift the rebate allocation to other sales.”

Id.

SKF and FAG generally concur with Conmerce’s position. See

SKF's Resp.; FAGs Mem Resp. to Torrington’s Mit. J. Agency R

C. Anal ysi s

Commerce's decision to accept SKFs and FAGs billing
adj ustnents and rebates was supported by substantial evidence and
was fully in accordance with the post-URAA statutory | anguage, as
well as with the SAA that acconpanied the enactnent of the URAA
because: (1) Commerce reasonably determ ned that the adjustnents

were reliable and could not be reported nore specifically; (2)
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Commerce properly determ ned that respondents acted to the best of
their abilities in reporting the adjustnments; and (3) Comrerce
properly accepted the allocation nethodol ogi es of the respondents
after carefully review ng the di fferences between such nerchandi se
and ensuring that the all ocati ons were not unreasonably distortive.

See Final Results, 62 Fed. Reg. at 54, 051-52.

After the enactnent of the URAA, Comrerce reevaluated its
treatment of PSPAs, and since that tinme it treats them as
adjustnents to price and not as selling expenses. | ndeed,
Commerce's treatnent of the hone-market support rebates, early-
paynment discounts and billing adjustnents as adjustnents to price

instead of selling expenses is the issue left unanswered by the

pre- URAA cases upon which Torrington relies, nanely, Torrington

CAFC;, Koyo Seiko Co. v. United States (“Koyo”), 36 F.3d 1565 (Fed.

Cr. 1994); and Consuner Prods. Div., SCMCorp. v. Silver Reed Am,

| nc. (“Consuner Products”), 753 F.2d 1033 (Fed. Cr. 1985).°

" In Torrington CAFC, the Court of Appeals did not hold that

billing adjustnents nust be treated as selling expenses. The
Torrington CAFC court specifically noted that it was treating
billing adjustnments as selling expenses only because there was no

argunent of fered suggesting otherw se, and the issue whether such
treatment was appropriate remai ned open. Torrington CAFC, 82 F. 3d
at 1050 n.15. Torrington's reliance on Koyo and Consuner Products
is equally unjustified. The Koyo court, citing Consuner Products,
noted that “[d]irect selling expenses are ‘ expenses which vary with
the quantity sold, such as comm ssions’” and did not address the
i ssue of billing adjustnments. Koyo, 36 F.3d at 1569 n.4 (quoting
Consuner Products, 753 F.2d at 1035). Because these cases address
Commerce's treatnment of selling expenses, and Conmerce did not
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The Court disagrees with Torrington that Torrington CAFC

mandates that direct price adjustnents may only be accepted when
they are reported on a transaction-specific basis. Rat her ,

Torrington CAFC merely overturned a prior Commerce practice of

treating certain allocated price adjustnents as indirect selling
expenses and did not address the propriety of the allocation
met hods t hat respondents used in reporting the price adjustnents in
guesti on. Al t hough (1) “Commerce treated rebates and billing
adj ustnments as selling expenses i n precedi ng revi ews under pre-URAA
law,” and (2) “previously decided that such adjustnents are selling
expenses and, therefore, should not be treated as adjustnents to
price,” this did not “preclude Comerce’s change in policy or this
Court’s reconsideration of its stance in |ight of the new y-anmended
antidunping statute [(that is, 19 U S . C 8§ 1677mle) (1994))].”
Tinken, 16 F. Supp. 2d at 1107. “Nei t her the pre-URAA nor the
new y- anended st atutory | anguage i nposes st andards establishingthe
ci rcunst ances under which Comrerce is to grant or deny adjustnents

to NV for PSPAs.” 1d. at 1108 (citing Torrington CAFC, 82 F.3d at

1048). Moreover, 19 U.S.C. 8 1677nm(e) “specifically directs that
Commerce shall not decline to consider an interested party’s

submtted information if that information is necessary to the

treat the adjustnments at i ssue as selling expenses, these cases are
irrelevant to the issue at hand.
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determ nation but does not neet all of Commerce’s established

requirenents, if the [statute’s] criteria are nmet.” |d.

Commerce applied its post-URAA nethodology to analyze
adjustnents to price, explaining that Commerce accepted PSPAs as
direct adjustnents to price if Comerce determned that a
respondent, in reporting these adjustnents, acted to the best of
its ability to associate the adjustnent with the sale on which the
adjustnment was nmade, rendering its reporting nethodology not

unreasonably distortive. See Final Results, 62 Fed. Reg. at

54,049. 1In evaluating the degree to which an all ocation over scope
and non-scope nerchandi se may be distortive, Comrerce exam nes “the
extent to which the out-of-scope nerchandise included in the
al l ocation pool is different fromthe i n-scope nerchandise in terns
of val ue, physical characteristics, and the manner in which it is
sold.” Id. Torrington argues that Conmerce's nethodology is
unl awf ul . Torrington is incorrect. Al t hough the URAA does not
conpel Conmerce's new policy on price adjustnents, the statute does

not prohibit Commerce's new practi ce.

Commerce's “change in policy . . . substitutes a rigid rule
with a nore reasonable nethod that nonetheless ensures that a
respondent's information is reliable and verifiable.” Tinken, 16
F. Supp. 2d at 1108. Commerce's decision to accept SKF s and NTN s

al l ocated adjustnments to price is acceptable, “especially . . . in
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light of the nore lenient statutory instructions of [19 U S.C. § ]
1677m(e).” 1d. Accordingly, “Comrerce's decision to accept
the PSPAs . . . is fully in accordance with the post-URAA statutory
| anguage and directions of the SAA ” and the decision to accept
SKF's and FAG s adjustnents was reasonable even though the
adj ustments were not reported on a transaction-specific basis and
even though the allocations included rebates on non-scope

mer chandi se. 1d.

Torrington argues that the post-URAA statute retains the
distinction between “direct” and “indirect” expenses and,
therefore, does not permt Conmerce to alter its treatnent of
adjustnments to price. See Torrington's Mem at 14. Torrington
trivializes the statutory changes that pronpted Commerce to
reeval uate its treatnent of adjustnents and consequently reviseits
regul ati ons. Because Commerce now treats PSPAs as adjustnments to
price rather than selling expenses, the distinction between direct
versus indirect selling expenses is no longer relevant for the
pur pose of determning the validity of allocated price adjustnents.
One of the goals of Congress in passing the URAA was to |iberalize
certain reporting requirenents inposed on respondents in
antidunping reviews. Such intent is evident both in the anendnents
enacted by the URAA and in the SAA The URAA anended the

antidunping law to i nclude a new subsection, 19 U.S.C. 8§ 1677m(e).
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The provision states that:

In reaching a determnation under [19 U S.C ] section
1671b, 1671d, 1673b, 1673d, 1675, or 1675b . . . the
adm ni stering authority and the Conm ssion shall not decline
to consider information that is submtted by an interested
party and is necessary to the determ nation but does not neet
al | the applicable requirenents established by the
adm ni stering authority or the Comm ssion, if—

(1) the information is submtted by the deadline

establ i shed for its subm ssion,

(2) the information can be verified,

(3) the information is not so inconplete that it cannot

serve as a reliable basis for reaching the applicable

determ nation

(4) the interested party has denonstrated that it

acted to the best of its ability in providing the

i nformation and nmeeti ng t he requi renents

established by the adm nistering authority or the

Comm ssion with respect to the information, and

(5) the information can be used wthout undue

difficulties.

19 U S C 8§ 1677me). This section of the statute I|iberalized
Comrerce's general acceptance of data submtted by respondents in
anti dunpi ng proceedings by directing Conmmerce not to reject data
subm ssi ons once Commer ce concl udes that the specified criteria are

satisfied.?®

8 Consistent with 8 1677n(e), the SAA states that “[t]he
Adm ni stration does not intend to change Commerce's current
practice, sustained by the courts, of allowing conpanies to
al | ocate these expenses when transacti on-specific reporting i s not
feasi bl e, provided that the allocation nethod used does not cause
i naccuracies or distortions.” SAA at 823-24. Therefore, the
statute and the acconpanyi ng SAA both support Commerce's use of
all ocations in circunstances such as those present here.
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Next, Torrington suggests that Comrerce has accepted the
adj ustments without requiring respondents to carry the burden of
provi ng that the adjustnments are non-distortive. See Torrington's
Mem at 22. This argunment is without nerit. As a routine part of
its antidunping practice, Commerce accepts a range of reporting
nmet hodol ogi es and al |l ocati ons adopted by respondents. The nere
acceptance of an adjustnment as reported cannot be a sufficient
ground for rejecting Commerce's decision. It would be anomal ous
i ndeed to expect a respondent to provide Comerce, in addition to
the information on the basis of which Comrerce coul d concl ude t hat
t he respondent’s reporting nmethods are not distortive, with proof
of the validity of Comrerce’s determ nation of that sort. Such a
scheme would effectively allow the respondent to bind Conmerce
restricting Comrerce’s inherent power to investigate, exam ne and

render a deci sion.

In determ ning whether SKFs and FAG s al |l ocati on over scope
and non-scope nerchandi se was unreasonably distortive, Comrerce
reasonably has not required respondents to denonstrate the non-
distortive nature of the allocation directly, for exanple, by
conpelling themto identify separately the adjustnents on scope
mer chandi se and conpare themto the results of allocations over
bot h scope and non-scope nerchandi se. Such a burdensone exercise

woul d defeat the entire purpose underlying the nore flexible



Consol . Court No. 97-10-01800 Page 79

reporting rules, by conpelling the respondent to go through the
enornous effort that the new rules were intended to obviate.
Rat her, Commerce has adopted criteria by which Conmerce itself
could determ ne whether an allocation over scope and non-scope

nmer chandi se was |ikely to cause unreasonabl e distortions.

In the case at hand, Commerce’s determ nation with respect to
SKF's rebates and billing adjustnents was reasonable. Comrer ce
premsed its conclusion on its finding that transaction-specific
reporting is not appropriate for the rebates due to their nature,
that is, because they are granted on the basis of sales by the
di stributor/deal er rather than on sales to the distributor/dealer.

Final Results, 62 Fed. Reg. at 54,041. Commerce also found that

transaction-specific reporting was not feasible for the billing
adjustnment since it related to nmultiple invoices, products, or
invoice lines. See id. at 54,042. For both adjustnents, Comrerce
found that the allocation nethodol ogi es used were not distortive,
and that SKF acted to the best of its ability in reporting the
informati on i nasmuch as nore specific reporting was not feasible.

See id. at 54, 051-52.

Commerce also properly accepted FAG s hone-market rebates.
FAG s hone-market rebates were granted on a custoner-specific

basis, and only on sales of the products that actually received
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rebates. See id. at 54,041. Commerce also found that the nethod

was not unreasonably distortive. See id.

Torrington asserts that Commerce inproperly determ ned that
SKF and FAG acted to the best of their ability in reporting
adj ust nent s. See Torrington’s Mem at 23-26. Torrington's
assertion is without nerit. When respondents’ adjustnents were
grant ed over bot h scope and non-scope nerchandi se wi t hout reference
to any particular nodel or transaction, Commerce could not have
reasonably expected themto be recorded or reported to Commerce in
a manner nore specific than that which was used. It was equally
appropriate for Commerce to consider, as a part of its decision
whet her respondents acted to the best of their ability in reporting
t he adj ust nents, the vol une of adjustnents when deci di ng whet her it
is feasible to report these adjustnents on a nore specific basis.
In light of the considerable size of their databases, Conmerce
reasonably found that “given the extremely large volunme of
transactions involved in these AFBs reviews[,] [1]t IS
i nappropriate to reject allocations that are not unreasonably
distortive in favor of facts otherwi se available where a fully
cooperating respondent is unable to report the information in a

nore specific manner.” Final Results, 62 Fed. Reg. at 54,049. The

| arge vol unme of data is precisely one of the factors that one woul d
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expect Conmerce to consider in deciding whether a respondent has

acted to the best of its ability in reporting a given adjustnent.

In sum the Court finds that Commerce’s decision to accept
SKF's and FAG s reported hone-market adjustnents was supported by
substantial evidence and was fully in accordance wi th the post-URAA
statutory | anguage and the SAA. The record denonstrates that the
requirenents of 19 US C 8§ 1677nm(e) were satisfied by the
respondents inthat: (1) the reported adjustnents were submtted in
atinmely fashion, see 19 U.S.C. 8§ 1677m(e)(1); (2) the information
subm tted can be verified by Comerce, see 19 U.S.C. 8§ 1677m(e)(2);
(3) the respondents’ information was not so inconplete that it
could not serve as a basis for reaching a determ nation, see 19
US C 81677me)(3); (4) respondents denonstrated that they acted
to the best of their abilities in providing the information and
nmeeti ng Comrerce’s new reporting requirenents, see 8§ 1677m(e)(4);
and (5) there was no indication that the informati on was i ncapabl e

of being used w thout undue difficulties. See 8§ 1677n(e)(5).

Commerce’s determnations with respect to SKF and FAG were
al so consistent with the SAA. The Court agrees with Comerce’s

finding in the Final Results that given the extrenely | arge vol une

of transactions, the |l evel of detail contained in normal accounting
records, and time constraints inposed by the statute, the

reporting and allocation nethodol ogies were reasonable. This is
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consistent with the SAA directive under § 1677n(e), which provides
that Commerce “may take into account the circunstances of the
party, including (but not limted to) the party's size, its
accounting systens, and conputer capabilities.” SAA at 865. Thus,
the Court finds that Conmmerce properly considered the ability of
SKF and FAG to report its billing adjustnents on a nore specific
basis. Accordingly, the Court concl udes that Conmerce’s acceptance
of SKFs and FAGs reported adjustnents was supported by

substantial evidence and fully in accordance with | aw
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CONCLUSI ON

This case is remanded to Commerce to: (1) annul all findings
and conclusions made pursuant to the duty-absorption inquiry
conducted for the subject review in accordance with this opinion;
(2) attenpt to match United States sales to simlar home-market
sal es before resorting to CV; (3) reconsider its determnation to
deny a downward billing adjustnent to I NAon its hone-market sal es;
(4) clarify how it conplied with the statutory framework of 19
US C 88 1677e, 1677m for using facts avail able and applying an
adverse inference and if it determnes it did not adhere to all of
the statutory prerequisite conditions, to give | NA the opportunity
to remedy or explain any deficiency regarding its alleged sanple
sales; and (5) include all expenses included in “total United

States expenses” in the calculation of “total expenses” for |NA
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